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| for 1922 


| proved. 


The court held that losses sustained 
by the respondent taxpayer, engaged 
in regularly carrying on the business 
‘of dredging, operated by a corporation 
of which he was active directing head 
and owner of a majority of the stock, 
and to which he devoted his time and 
energies, as a result of his endorse- 
ment of certain notes and sale of cer- 
tain stock of the corporation, were not 
losses ‘resulting from the operation of 
a trade or business regularly carried 
on by the respondent,” within the 
meaning of the Revenue Act of 1924, 
such losses, therefore, were not deduc- 
tible in the respondent’s income tax 
return. 


David BURNET, COMMISSIONER OF IN- 
TERNAL REVENUE, 


v. 
R, P, Crark. 
Supreme Court of the United States. 
No. 180. 

On writ of certiorari to the Court of Ap- 
peals of the District of Columbia. 

G. A. Youncaqutst, Assistant Attorney Gen- 
eral (T11oMas D. THacuer, Solicitor Gen- 
eral, WHITNEY North Seymour, SewaLi 
Key and Jonn H. McEvers with him on 
the brief), for petitioner; 
Hammers for respondent. 


Opinion of the Court 
Dec. 12, 1932 


Mr. Justice McReynotps delivered the 


| opinion of the court. 
Respondent Clark’s income tax return | 
for 1921 showed net loss exceeding $17,000; | 
net loss of about $5,000. He | 


claimed these ‘should be deducted from 
gains reported for 1923, under section 204 
(a) and (b) (Note No. 1), Revenue Act of 
1921, c. 136, 42 Stat. 227, 231 The Com- 


missioner of Internal Revenue ruled other- | 


wise and the Board of Tax Appeals ap- 
The Court of Appeals, District 
of Columbia, reversed the Board’s 
The matter is here upon certiorari. 


| From 1899 and 1922 respondent was | 

closely connected with the Bowers South- 
| ern Dredging Company which did river | 
| and harbor improvement work, dredging 


and jetty huilding. He was majority 
stockholder, active head, after 1905 presi- 


| dent, and devoted himself largely to its 
| affairs, 
| member 


During 1921 and 1922 he was a 
of three partnerships similarly 
engaged and often associated with the 
Bowers Company. Also, he owned and 
held as investments shares of a number 
of corporations. He was not in the in- 
vestmeént business. 

After 1917 the Bowers Company en- 


| countered continuous financial difficulties. 


To protect his interest therein, at sundry 
undisclosed times respondent endorsed the 
company’s obligations to the banks. In 
1921 a creditors’ committée took charge 


Wittiam §S. | 





| ness, Mr. 


—— 


| and thereafter respondent conducted the 
| corporate affairs as managing director. A 
| new concern took over the entire assets 
| and business in 1922. 


Because of his endorsements respondent 


| paid $68,000 for the company during 1921. 


He claimed and was allowed to deduct the 
sum thus lost upon his return for that 
year. During the same year he also lost 
$9,500 through sale of the corporation's 


| stock and in 1922 he sustained a similar 


loss amounting to $92,500. For both these 


} sums appropiate deductions were per- 
| mitted. 


After considering all the circumstances, 
the Collector held respondent’s losses did 
not result “from the operation of any 
trade or business regularly carried on by 
the taxpayer,” and could not be deducted 
from gains or succeeding years. The 
Board of Tax Appeals approved. Among 


| other things, it said— 


“In. order for the losses here involved 
to be deductible in determining taxable 
income for 1923, they must be net losses 
resulting from the operation of a trade 
or business regularly carried on by the 
petitioner and not from isolated and oc- 
casional transactions. 


“With respect to the loss of $68,000 re- 
sulting from the petitioner’s endorsement 
of the Bowers Company notes, he testified 
that in endorsing the notes he was seek- 
ing to protect his investment in its stock. 
Aside from endorsing an undisclosed num- 
ber of notes of. this company there is 
nothing in the record to indicate that 
acting as endorser or guarantor consti- 
tued a business or trade with the peti- 
tioner. So far as the record shows these 
were the only notes ever endorséd by the 
petitioner for the Bowérs Company or for 
any other company or person. From the 
facts in the case we are of the opinion 
that the loss did not result from the 
operation of a trade or business regularly 


| carried on by the petitioner but resulted 
action. | 


from isolated or occasional transactions. 

“With respect to the remaining losses 
resulting from the sale of the Bowers 
Company stock in 1921 and 1922, we do 
not think the petitioner’s ownership of 
stock in a number of corporations which 
he held as an investment during 1921 and 
1922 or the sale of some of such stock 
in those years constituted a business or 
trade regularly carried on by him. As to 
his being in the investment business, the 
petitioner testified as follows: ‘Q, Would 
you say you were in the investment busi- 
Clark?’ ‘A. No, sir.’ 


“Since the petitioner was not in the 


Digest summaries of the opinions 
printed in this Supplement will ap- 


pear in the issue of The United 
States Daily of Dec. 14. 





“2 


—— 
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investment business or engaged 
business of a dealer in securities, we think 
the losses resulting from the sale of the 


in the | 


Bowers Company stock in 1921 and 1922 | 


constituted losses arising from occasional 
or isolated transactions and not from the 


operation of a business regularly carried 


” 


on * * * 


In support of the contrary view the | 


District Court of Appeals said— 

“It appears that during the times in 
question appellant was engaged in regularly 
carrying on the business of dredging, op- 
erated by a corporation of which appellant 
was. principal owner and active directing 
head, and to which he devoted all of his 
time and energies. Appellant accordingly 
was. necessarily concerned with the finan- 
cial conditions and difficulties which beset 
the business, and he was compelled by 


circumstances to indorse the company’s | 
notes in order to supply it with necessary | 


operating funds. This action was not iso- 
lated or occasional but became part of 
the operation of the business and helped 
to carry it on. It is true that appellant 
did not regularly carry on a business of 
indorsing notes for profjt, but his indorse- 
ment of the company’s notes was part of 
the business regularly carried on for the 
company. It is also true that appellant 


Wes not regularly engaged in the business | 


of selling corporate stocks, but the trans- 
actions of that character appearing in the 


record can not be separated from the regu- | 
lar course of business of which they were | 
part, and must not be considered as if | 


wholly independent transactions.” 


We agreee with the Commissioner and 


the Board of Tax Appeals. The judgment 
below must be reversed. 
The respondent was employed as an of- 


ficer of the corporation; the business 
which he conducted for it was not his own. 
There were other stockholders. And in no 
sense can the corporation be regarded as 
hjs alter ego, or agent. He treated it as 
a separate entity for taxation; made his 
Own personal return and claimed losses 
through dealings with it. He was not 
regularly engaged in endorsing notes, or 


buying. and selling corporate securities. | 
The unfortunate endorsements were no | 


part. of his ordinary business, but oc- 
casional transactions intertded to preserve 
the value of his investment in capital 
shares. 

‘A Corporation and its stockholders are 
generally to be treated as separate entities. 
Only: under exceptional circumstances— 





not present here—can the difference be | 


disregarded. 
oes ‘ 

Note No. 1.—Revenue Act, 1921: “Sec. 204(a). 
That. as used in this section the term ‘net 
loss’ means only net losses resulting from the 
operation of any trade or business regularly 
carried on by the taxpayer (including losses 
sustained from the sale or other disposition 
of real estate, machinery, and other capital 
assets, used in the conduct of such trade or 
business);. and when so resulting means the 
excess of the deductions allowed by section 
124 or '234, as the case may be, over the sum 
of the following: (1) The gross income of the 
taxpayer for the taxable year, (2) the amount 
by which the interest received free from taxa- 
tion under this title exceeds so much of the 
interest paid or accrued within the taxable 
year’ on indebtedness as is not permitted to 
be deducted by paragraph (2) of subdivision 
(a) of section 214 or by paragraph (2) of 
subdivision (a) of section 234, (3) the amount 
by which the deductible losses not sustained 


in.such trade or business exceed the taxable | 


gains or profits not derived from such trade 


or business, (4) amounts received as dividends | 


and allowed as a deduction under paragraph | 


(6) of subdivision (a) of section 234, and (5) 
go: much of the depletion deduction allowed 


SUPREME COURT DECISIONS 


The respondent taxpayer, a corpora- 
tion, and tke P. A. B. Widener Estate, 
which owned all the stock of the cor- 
poration, were held not to be so iden- 
tical that a transaction between them 
could not result in taxable gain or loss 
under tie Federal revenue laws. The 
court reversed a Court of Appeals’ 
holding that a transfer of the assets 
of the corporation to the estate in ex-. 
change for its bonds and other prop- 
erty did not result in any tarable 
profit, but only a mere paper profit. 


Davip BuRNET, COMMISSIONER OF IN- 
TERNAL REVENUE, 
v. 

COMMONWEALTH IMPROVEMENT COMPANY, 
Supreme Court of the United States. 
No. 95. 

On writ of certiorari to the Circuit Court 

of Appeals for the Third Circuit. 


| G. A. Youncaquist, Assistant Attorney Gen- 


eral (Tuomas. D, THacHer, Solicitor Gen- 


eral, WHITNEY NortH Seymour, SEWALL | 


Key, Joun H. McEvers and Morton K. 
ROTHSCHILD With him on the brief), for 
petitioner; ScHOFIELD ANDREWS (ELLIS 
AMES BALLARD, WILLIAM R. Sporrorp and 
Batiarr, SPAHR, ANDREWS ,& INGERSOLL 
with him on the brief), for respondent. 


Opinion of the Court 
Dec. 12, 1932 


Mr. Justice McReynotps delivered the 
opinion of the court. 


Respondent—Commonwealth Improve- 


| ment Company—all of whose shares are 


owned.by the estate of P. A. B. Widener 
(he died in 1915), made returp concerning 
income and excess profits taxes for 1920 
wherein it claimed deduction for loss occa- 
sioned by transfer of British-American To- 
bacco Company stock to the estate. The 
Commissioner refused to allow the de- 
duction and found that rightly regarded 
the transaction had yielded gain to the 
taxpayer. A deficiency assessment fol- 
lowed. 

The Board of Tax Appeals approved 
hte Commissioner's action; but the Cir- 
cuit Court of Appeals, Third Circuit, held 
otherwise. 

Having acquired control of the Com- 
monwealth Improvement Company, in- 
corporated under an old Pennsylvania 
charter, Mr. Widener caused an increase 
of its capital stock and authorization of 
$20,000,000 script and debentures. He 
then—May 1, 1912—conveyed to the cor- 
poration sundry stocks valued at $25,- 
000,000 taking in payment all its shares 
and $20,000,000 in debentures and script. 
He was old and the double purpose was 
to avoid multifold death duties or transfer 
taxes and to insure the safety of an en- 
dowment which he wished to donate to a 
favorite charity—School for Crippled 
Children. Four million dollars of the de- 


with respect to any mine, oil or gas well as 
is based upon discovery value in Heu of cost. 
“(b) If for any taxable year beginning after 
Dec. 31, 1920. it appearsc upon the- production 
of evidence satisiactory to the Commissioner 
that any taxpayer has sustained a net loss, 
the amount thereof shall be deducted trom 
the net income of the taxpayer for the suc- 
ceeding taxable year; and if such net loss is 
in excess of the net income for 
ceeding taxable year, the amount 
excess shall be allowed as 


of such 
a deduction in 


computing the net income for the next suc- | 


ceeding taxable year; the deduction in all 
cases to be made under regulations prescribed 
by the Commissioner with the approval of the 
Secretary.” 





| of the school, 


| payment 


such suc- | 


bentures so received were promptly de- 
posited in trust for the benefit of that 


scheol. 

Among the securities transferred by 
Widener to respondent were 225,000 shares 
British-American Tobacco Company. 
Their market value March 1, 1913, was $5,- 
315,625—$23.625 per share. 

In 1919 the Improvement Company, un- 
der privilege extended to stockholders, 
subscribed for and received 75,000 new 
shares then issued by the British-American 
Company. Paying therefor $326,437.50— 
$4.3525 per share—much less than market 
value. 

In 1920 the trustees of the estate ac- 
quired the $4,000,000 of respondent’s de- 
bentures theretofore deposited for benefit 
These were theretofore de- 
posited, for benefit of the school. These 
were transferred to respondent and in part 
it transferred to the estate the 
original block (the identical certificates) of 
225,000 British-American Tobacco Com- 
pany shares valued at $5,287,500—$23.50 
per share. The apparent result was sale 
of the whole block at 12% cents per share 


| under the March 1, 1913, value with con- 
| sequent net loss of $28,125. 
| respondent 
| 1920 tax return. 


For this sum 
claimed deduction upon its 


When the Commissioner audited the re- 


| turn he decided that the base value per 
; unit (for taxation purposes) of the 225,000 
; Shares British-American Tobacco Com- 


pany, transferred as shown, should be as- 
certained by adding to their total market 
value March 1, 1913—$5,315,625,000—the to- 
tal paid for the 75,000 shares acquired in 
1919, $326,437.50 and dividing the resulting 
sum by 300,000. The quotient, $18.806875, 
he held was the base cost of each trans- 
ferred share. Accordingly, he found a gain 
by respondent of $1,055,953.12 and made an 
appropriate deficiency assessments 

In brief and argument here respondent 
advances two points. First, it is said the 
Commissioner improperly reckoned the 
base value of the British-American To- 
bacco Company shares. Second, that un- 
der the peculiar facts of the cause the 
transaction under consideration resulted 
in no true loss or gain. Respondent was 
merely the agency or instrumentality of 
the trustees of the Estate in administering 
their trust. Practically considered, the 
Improvement Company and the Estate are 
the same entity. / 

The Board of Tax Appeals expressed no 
epinion concerning the Commissioner's 
method of reckoning—it was not requested 
so to do. There the respondent relied’en- 
tirely upon the second point. The Circuit 
Court of Appeals ruled only on the same 
point. In such circumstances, we do not 
undertake to determine what was not con- 
sidered below. 

Upon the second point we think the 


| Board of Tax Appeals reached the right 


conclusion; the judgment of the 
Court of Appeals must be reversed. 

Among other things, the Board well 
said— 

“The petitioner does not now argue be- 
fore the Board that the method of com- 
puting the gain was incorrect, but relies 
entirely upon its contention that the cor- 


Circtit 


| poration and the estate are the same en- 


tity. If this contention were logically ap- 


| plied it would follow that all income re- 


ceived by the corporation since its organi- 
zation was properly taxable as income of 
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SUPREME COURT DECISIONS 


P. A. B. Widener and his estate and should | able from others in which the question 
have been added to any other income | 


which Winener and his estate 
during these years at the rates applicable 


to individuals rather than returned by the | cific Ry. Co., 115 U. S. 587, 596: Peterson 


petitioner and taxed at the rates fixed for 
corporations. For the purposes of inher- 
itance and transfer taxes imposed by the 
various States upon the transfer of the 
stocks owned by petitioner the corporate 
entity should have been disregarded upon 
the death of Widener and those stocks 
subjected to whatever taxes would have 
been payable had they been owned by the 
decedent. But petitioner does not seek to 
carry its contention to such a conclusion. 


received | 


Having enjoyed the benefits which resulted | 


from its separate existence, it seeks to per- 
petuate those benefits and asks that the 
separate existence and tax liability of the 
petitioner and its single stockholder be 
overlooked only with respect to transac- 
tions which take place between them. 
That this is an afterthough is plainly evi- 
denced by the action of petitioner in claim- 
ing a deduction upon this same transac- 
tion when it believed a deductible loss had 
beer sustained * * * 


“The fact is that petitioner did have a | 


separate legal existence with privileges and 


obligations entirely separate from those of | 


its stockholders. The fact that it had 
only one stockholder seems of no legal 
significance. Cannon Mfg. Co. v. Cudahy 
Co., 267 U. S. 333.” 

Counsel for respondent concede that 
ordinarily a corporation apd its stock- 
holders are separate entities, whether the 
shares are divided among many or are 
owned by one. Consequently, they make 


no effort to support any general rule un- | 


der which a corporation and its single 
stockholder have such identity of interest 
that transactions between them must be 
disregarded for tax purposes. They sub- 
mit, however, the peculiar facts here dis- 
closed suffice to show there was really 
no income, nothing properly taxable as 
such. They refer to Southern Pacific 
Company v. Lowe, 247 U. S. 330, and 


Gulf Oil Corp. v. Lewellyn, 248 U. S. 71, | 


not as controlling but as instances where 





the court looked through mere form and | 


regarded substance. 

While unusual cases may require dis- 
regard of corpprate form, we think the 
record here fails to disclose any circum- 


of the identity of a controlling stock- 


holder with his corporation has been 
raised. Pullman Car Co. v. Missouri Pa- 


v. Chicago, Rock Island & Pacific Ry. 
Co., 205 U. S. 364, 391.” 
Reversed, 


xk * 

The court ruled that a corporation 
organized by the petitioner for the 
purpose of manufacturing and mar- 
keting certain inventions of the peti- 
tioner, who controlled and managed 
the corvoration and acquired all of its 
capital stock, was not such a business 
“regularly carried an” by him within 
the meaning of the Revenue Act of 
1924 that: losses sustained by him, 
when his stock in the corporation be- 
came worthless, could be deducted as 
net losses in his income tar return. 
Affirming the lower court, the high 
tribunal ruled that the petitioner’s 
losses «cere merely the result of an in- 
vestment in the corporation, a sep- 
arate legal entity, and not losses in 
his tradc or business. 

HUBERT DALTON AND FLORENCE W. DALTON 

Vv. 
Frank C. Bowers, EXEc., ETC. 

Supreme Court of the United States. 

No. 52. , 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 
ARNOLD Licutic for petitioners; G. A. 

Youncouist, Assistant Attorney General 

(Tuomas D. Tuacuer, Solicitor General, 

Wuitney NortH Sermour, SewaLt Key, 

and Joun H. McEvers with him on the 

brief), ‘or respondent. . ‘ 
Opinion of the Court 
Dec. 12, 1932 

Mr. Justice McReynoips delivered the 
opinion of the court. 

For 25 years. petitioner Dalton has 
busied himself with physical research and 
invention; he has devised and patented 
hundreds of articles. A large income from 
sundry sources has enabled him to lay out 
considerable sums in connection with his 
inventions; the inventions brought in no 
net profit after 1914. During the five 
vears following 1912 he caused the organ- 


| ization of six separate coruporations and 


stances sufficient to support the petition- | 


er’s claim. Certainly,. the Improvement 
Company and the Estate were separate 
and distinct entities; the former was 


avowedly utilized to bring about a change | 


in ownership beneficial to the latter. 
years they were recognized and treated as 
different things and taxed accordingly 
upon separate returns. The situation is 
materially different from the not infre- 
quent one where a corporation is con- 
trolled by a single stockholder. See Eisner 
v. Macomber, U. S. 189, 208, 209; 
Lynch v. Hornby, 247 U. S. 339, 341; 
United States v. Phellis, 257 U. S. 156, 
172, 173. 

Southern Pacific Company v. Lowe, 
supra, and Gulf Oil Corp. v. Lewellyn, 
supra (the latter covered in principal 
by the first), can not be regarded as lay- 
ing down any general rule authorizing 
disregard of corporate entity in respect 
of taxation. These cases presented pecu- 
liar situations and were determined upon 
consideration of them. 
this court said—‘This case turns upon 


252 


its very peculiar facts, and is distinguish- | factured the articles and sought to sell | 


For | 


In the former | 


transferred to each certain patents for ex- 
ploitation. The last of these—the Dalton 
Manufacturing Corporation—was incorpo- 


rated under the laws of New York in 1917; | 


he paid for all the capital stock—$395,000; 
became a director, president, 
and controlled its affairs. No other per- 
son was financially interested. He testi- 
fied that his primary purpose 
venture was to perfect his sundry models 
and patented articles and sell the cor- 
porate shares profitably; he thought it 
would be better to market such articles 
through the corporation, to have the busi- 
ness in corporate form; he considered 
the corporation as a branch or part of his 
own business as an inventor and dealer 


in patents, etc—as a means to an end, | 


an instrumeniality of his puropse. Also, 
that he believed it essential thus to have 
his inventions manufactured and brought 
before the public; the corporations were 
used in order to develop and improve his 
inventions. 

The Manufacturing Corporation promptly 
took over certain Dalton patents, manu- 


treasurer | 


in this | 
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| them. ‘The petitioner endeavored to sell 
the corporate shares and thereby to obtain 
gain. From time to iime he advanced 
| laree sums to pay debts and carry on the 

corporate business. These loans appeared 
on the books, but were not repaid. For 
six years credits were placed to his salary 
account; he withdrew nothing. In. 1924 
the corporation became hopelessly in- 
solvent and during 1925 passed out. of 
existence. The evidence indicates losses 
during several preceding years. All. cred- 
itors were paia by petitioner. 

The Corporation and Dalton made sepa- 
rate returns for Federal income taxes. In 
1923 and 1924 he claimed large deductions 
—$157,035.50 and $162,309.24—on account of 
bad debts due from it. a 

In their jomt.:ncome return for 192! 
Dalton and his wife claimed a deduction of 
$395,000—the full amount paid for the then 
worthleses shares of the Manufacturing 
Corporation. : The Commissioner ruled that 
this loss occurred in 1924. Adjustments 
for that year showed $374,000 net loss by 
the Daltons. The Commissioner refused to 
apply this upon their 1925 return because 
not attributable to the operation of ‘a 
trade or business regularly carried on by 
the taxpayer. If so applied, there would 
have been no taxable income for that year. 
Payment of $56,841.32) was demanded and 
made under protest. This suit to recover 
followed. 

Petitioners maintain that the $395,000 
loss, adjudged by the collector to have 
occurred in 1924, was sustained in a trade 
or business regularly carried on by Mr. 
Dalton; consequently, the net loss for the 
year—$374.078.98—should have been de- 

| ducted from the 1925 inaome under terms 

of the Revenue Act of 1924, Sec. 206 (a) 
| and (b), and Treasury Regulations 65, Ar- 
| ticle 1621. The District Court . accepted 
their view; the Circuit Court of Appeals 
held otherwise. 

“There is no justification for saying that 
the business of the corporation was that 
of the appellee. During the period the ap- 
pellee dexit with the corporation as an en- 
tity. When he paid the debts of the cor- 
poration, he drew on his personal account 
in favor of the corporation's account and 
this made the corporation his debtor. Sep- 
arate returns were filed by the corporation 
and by the appellee. He purchased the 
capital stock with the intention of dispos- 
ing of it to the public. His individual time 
was spent in large part in matters of in- 
vention. * * * The loss now sought. to be 
| deducted Was an investment which he 
made in the corporation and did not oc- 
cur in the operation of the trade or busi- 
ness regularly carried on by the appellee. 

“By the statute, allowing the. deductions 
and carry over the loss. for two years, 
Congress intended to give relief to per- 
sons engaged in an established business 
for losses incurred during a year of de- 
pression in order to equalize taxation ‘in 
the two succeeding and more profitable 
years. It was not intended to apply .to 
occasional or isolated losses. * * * 

“This taxpayer did not regard the busi- 
ness losses of the Dalton Manufacturing 
Company as his loss. The loss sustdined 
by the appellee which he seeks to charge 
off is a capital investment loss. The rule 
| is well settled that the corporation will 
| be looked upon as a legal entity. * * *" 
| We agree with the conclusion of the 
Circuit. Court of Appeals and its judgment 
must be affirmed. 

The Revenue Act of 1924, c. 234, 43 Stat. 
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253, 260, (U. 8. C., Titlé 26, sec. 937), pro- | had become worthless, and caused it to | immediate cause of the loss was the fire, 


vides—. 

“Sec, 206. (a) As used in this section 
the term ‘net loss’ means ‘the excess of 
the deductions allowed by section 214 or 
234 over the gross income, with the fol- 
lowing exceptions and limitations: 

“(1 Deductions otherwise allowed by 
law not attributable to the operation of 
a trade or business regularly carried on 
by the taxpayer shall be allowed only to 
the extent of the amount of the gross in- 
come not derived from such trade or busi- 
néss. 

“(2) In the case of a taxpayer other 


than a corporation, deductions for capital | 
lesses otherwise allowed by law shall be 4 
allowed only to the extent of the capital 


oes 

“(b) If, for any taxable year, it appears 
upon the production of evidence satisfac- 
tory to the Commissioner that any tax- 
payer has sustained a net loss, the 
amount thereof shall be allowed as a de- 
duction in computing the net income of 
the taxpayer for the succeeding taxable 
year (hereinafter in this section called 
‘second year’), and if such net loss is in 
excess of such net income (computed 
without such deduction), the amount of 
such excess shall be allowed as a deduc- 
tion in computing the net income for the 
next succeeding taxable year (hereinafter 
in this section called ‘third year’); the 
deduction in all cases to be made under 


regulations prescribed by the Commis- | 
sioner with the approval of the Secre- | 


tary.” 

In the courts below the petitioners un- 
successfully insisted that the loss upon 
sale of the corporate shares occurred in 


1925 and should be offset against gains | 
Here that in- | 


received during that year. 
sistence is not renewed. 


The claim of right to offset the net loss 
of 1924 against 1925 gains cannot prevail 
unless the requirements of the quoted sec- 
tion, Revenue Act of 1924, are met—the 
loss must have been “attributable to the 
operation of a trade or business regularly 
carried on by the taxpayer.” 

In support of their position petitioners 
say— 

The losses of the Manufacturing Corpo- 
ration were not the losses of the taxpay- 
ers. They do not seek to disregard the 
corporate entity, but respect it. Taken as 


a whole, this entity constituted a part of | 
the individual trade or business of Hubert | 


Dalton. His trade or business was not 
merely that of investing; it included ex- 


ploiting of his inventions, putting them | 


on a paying basis by developing manufac- 
turing, improving and selling them through 
corporations organized for that special 
purpose. All of these things formed a com- 
plete, comprehensive enterprise of which 
the Corporation was part. It was an in- 
strumentality of the taxpayer's business. 
Consequently, the investment in the cor- 
porate shares was part of business regu- 
larly carried on, 

Whether theoretically valid or not, this 
argument rests upon assumptions out of 
harmony with the facts disclosed by the 
record. Dalton was not regularly engaged 


in the business of buying and selling cor- | 


porate stocks. He organized the Manu- 
facturing Corporation and took over all its 
shares with the intention of selling them 
at a profit. 
apart from his ordinary affairs, accepted 
credits for salaries as an officer, claimed 


make returns for taxation distinct from 
his own. Nothing indicates that he re- 
garded the Corporation as his agent with 
authority to contract or act in his behalf. 
Ownership of all the stock is not enough 
to show that creation and management of 
the Corporation was a part of his ordinary 
business. Certainly, under the general rule 
for tax purposes a corporation is an en- 
tity distinct from its stockholders, and the 
circumstances here are not so.unusual as 
to create an exception. 
Affirmed. 


re £ 

The court held that the so-called 
Federal Fire Statute, providing that 
no owner of any vessel shall be liable 
jor damage to a cargo caused by fire 
“unless such fire is caused by the de- 
sign or neglect of such owner,” exempts 
the respondent from liability for dam- 
age by fire to a cargo which resulted 
from negligence while the vessel was 
still in the loading port under the con- 
trol of the respondent’s agent. The 
fire resulied from loading at the direc- 
tion of the vessel’s chief engineer of 
a@ new supply of coal on top of hot 
coal remaining in the ship’s bunkers. 
The Supreme Court affirmed a circuit 
court of appeals’ decision which ezone- 
rated the shipowner from all liability 
for dainage to the cargo resulting from 
a fire which occurred six hours after 
the shiv sailed. Nothing in the bills 
of lading, it was also ruled, deprives 
the vessel-owner of the protection 
given by the fire statute. 


Eanr.Le & Sroppart, INC., ET AL. 
Vv. 

ELLFRMAN’S WILSON Ling, LTD. 
Supreme Court of the United States. 
No. 20. 

On writ cf certiorari to the Circuit Court 

of Appeals for the Second Circuit. 

T. Catessy Jones (D. Rocer ENGLar and 
James W. Ryaw with him on the brief) 
for petitioners; CLETUS Keatine (L. De 
Grove Potrer, JAMES H. Herpert and 
Ricuarp L. Suiuivan with him on the 
brief, for respondent. 

Opinion of the Court 


Dec. 12, 1932 


Mr. Justice Branvets delivered the opin- 
ion of the Court. 

Earle and Stoddart, Incorporated, and 
other owners of cargo shipped on the 
| steamship “Galileo,” sued her owner and 

operator, Ellerman’s Wilson Line, Limited, 
in the Federal court for southern New 


York, for breach of contract to deliver at | 


| destination. The defendant pleaded in bar 
| the fire statute, which provides: “No owner 
of any vessel shall be liable to answer for 
or make good to any person any loss or 
damage which may happen to any mer- 
chandise whatsoever, which shall be ship- 
ped, taken in, or put on board any such 
vessel, by reason or by means of any fire 
happening to or on board the vessel, un- 
less such fire is caused by the design or 
neglect of such owner.” Rev. Stat. section 
4282, Act of March 3, 1851, c. 43, section 1, 
9 Stat. 635. ; 

The District Court made these findings. 
Shortly after the departure from New 
York coal in a temporary bunker was 





He treatec it as something | 


found to be afire through spontaneous 
| combustion. Following appropriate efforts 
| to extinguish the fire, the vessel sank and 


loss to himself because of loans to it which | practically the entire cargo was lost. The 





to which no design or neglect of the owner 
contributed. The immediate cause of the 
fire was the condition of the coal at the 


| time the voyage was commenced, which 


rendered the vessel unseaworthy. The sole 
cause of the unseaworthiness was the gross 
negligence of the ship's chief engineer in 
putting a new supply of coal on top of old 
coal then known to be heated. The Cir- 
cuit Court of Appeals concurred in these 
findings and affirmed the decree which 
dismissed the libel. 54 F. (2d) 913. This 
Court granted certiorari on the ground of 
conflict of decisions. 286 U. S. 535. 

The cargo-owners concede that ordinar. 
ily the phrase in the fire statute “neglect 
of such owner” means personal negligence 
of the owner, or, in case of a corporate 
owner, negzuigence or its managaing officers 
or agents; and that the negligence of the 
master, ehief engineer or other ship’s of- 
ficers does not deprive the owner of the 
statutory immunity. Walker v. The Trans- 
portation Co., 3 Wall. 150; Craig v. Conti- 
nental Insurance Co., 141 U. S. 638, 646. 
The contention is that the statute does 
not confer immunity where the fire re- 
sulted from unseaworthiness existing at 


| the commencement of the voyage and dis- 


coverable by the exercise of ordinary care; 
or, at least that the statute does not af- 
ford immunity where the owners warrant 
by their bills of lading, as it is asserted 
they have done here, that'they will “ex- 
ercise due diligence to make the steamer 


| seaworthy.” « 


First. The firse statute, in térms, relieves 
the owners from liability “unless fire is 


| caused by the design or neglect of such 


owner.” The statute makes no other ex- 
ception from the complete immunity 
granted. The cargo-owners do not make 
the broad contention that the statute af- 
fords no protection to the vessel-owner if 
the fire was caused by unseaworthiness ex- 
isting at the commencement of the voyage. 
(Note No. 1.) Their contention is that it 
does not relieve the owner if the unsea- 
worthines was discoverable by due dili- 
gence. The argument is that the duty of 


| the owner to make the ship seaworthy be- 


fore starting on her voyage is nondelega- 
ble and if the unseaworthiness could have 
been discovered by due diligence there was 
necessarily neglect of the vessel-owner. 

In support of this contention, the cargo- 
owners place some reliance upon The Ed- 
win I. Morrison, 153 U. 8. 199, The Cale- 
donia, 157 U. S, 124, and The Carib Prince, 
170 U. S, 655. Those cases enunciate the 
rule that in every contract of affreight- 
ment there is, unless otherwise expressly 
stipulated, an implied warranty of sea- 
worthiness at the commencement of the 
voyage. The warranty is absolute that 
the ship is in fact seaworthy at that time, 
and the liability does not depend upon 
the knowledge or ignorance, the care or 
negligence of the shipowner or charterer. 
Obviously, those cases lend no support 
to the contention that breach of the im- 
plied warranty of seaworthiness constitutes 
“neglect” of the vessel owner under the 
fire statute. (Note No. 2.) 

The cargo-owners rely chieffy upon In- 
ternational Navigation Co. v. Farr & 
Bailey Mfg. Co., 181 U. S. 218, and The 
Wildcroft, 201 U. S. 378. Those cases in- 
volved the construction of the Harter Act; 
and the language there employed is dif- 
ferent. The Harter Act provides in sec- 
tion 3 that the vessel-owner shall not be 
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liable if he “shall exercise due diligence 
to make the said vessel in all respects sea- 
worthy.” And under that act the re- 
quirement of due diligence is not satisfied 


if there is negligence on the part of any | 


of the ship’s employes, International Nav- 
igation Co, v. Farr & Bailey Mfg. Co., 
Co., supra. But the Act does not purport 
to create any general duty on the part of 
the shipowners. Its requirement of due 
diligence 1s imposed as a condition of se- 
curing immunity from liability for certain 
kinds of losses, like those due to errors in 
navigation or management. That the pro- 
vision: of the Herier Act do not refer to 
liability for losses arising from fire is made 
clear by section 6 which declares that the 
Act “shall not be held to modify or reapel 
sections 4281, 4282, and 4283 of the Revised 
Statutes,” section 4282.being the fire 
statute. The courts have been careful not 
to thwart the purpose of the fire statute 
by interpreting as “neglect” of the own- 
ers the breach of what in other connections 
is held to be a nondelegable duty. (Note 
No, 3.) 
of chis court in The Malcolm Baxier Jr., 
277 U. 8. 323, is to be taken as indicating 
a different view. 

Second. No provision in any bill of 
lading deprives the vessel-owner of the 
protection given by the fire statute, There 

re 238 bills of lading on 18 different 
orms. In no bill of lading is there an 
express warranty of seaworthiness. In 
each, there is a provision expressly in- 
corporating the fire statute. Many of 
the bills of lading contain also this pro- 
vision: “It is mutually agreed that * * * 


the carrier shall not be liable, as carrier | i 
| only for the “design” of the owner, but this | 


or otherwise, for any loss, damage, delay 
or default, whether occurring during 
transit or before, * * * occasioned by fire 
or flood, from any cause or wheresoever 
occurring» * * * by explosion, bursting of 
boilers, breakage of shafts, of any latent 
defect in hull, machinery, or appurte- 
nances, or unseaworthiness of the steamer, 
whether existing at the time of shipment, 
or at the beginning of the voyage, pro- 
vided the owners have exercised due dili- 
gence to make the, steamer seaworthy; 
* * ©" So far as loss from fire is con- 


area of personal neglect unchanged, add- 
ing nothing to the obligations of the ves- 
sel-owner. And in view of the express in- 
corporation of the fire statute in the bill 
of lading, the provision is not to be‘con- 
strued as a waiver of the statutory im- 
munity for loss by fire. ‘(Note No. 4,) 


Third. There was no personal contract 
of the vessel owner superseding the fire 
statute. The cargo owners invoke the 
rule announced in Pendleton v. Benner 
Line, 246 U. S. 353, and Luckenbach v. 
McCahan Sugar Refining Co., 248 U. S. 
139. Those cases have no application here, 
They declare that the statutes limiting 
the amount of lability of a shipowner to 
the amount or value of his interest in 
the vessel and her freight then pending 
(Act of March 5, 1851, c. 43 sec. 3, Rev. 
Stat. sec. 4283; Act of June 26, 1884, c. 
121, sec, 18, 23 Stat. 53, 57) do not apply 
to personal contracts of the owner, (Note 
No. 5.) Here the inquiry is not whether 
there was a “personal contract,” on which 
the shipowner can be held to the full 
amount of the loss, but whether he can be 
held Hable at all. He can not be held 
liable unless by agreement, or otherwise, 


Nothing contained in the opinion | 





| privity: 


| 23 Gong. Globe, 31st Cong., 2d Sess., p. 715. 


| ute of 1786, 26 Geo, III, c. 86, which was the 


‘ | rs or m ing agents, 
cerned, the quoted provision leaves the | the sction of the owners or mandging os 
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| he has waived the benefit of the fire | 


statute. The only basis for the. claim 
c. waiver is the bill of lading. What has 
already been said concerning their pro- | 
visions disposes of that inquiry. | 

Moreover, the rule announced in the 
Pendleton and Luckenbach cases has been 
applied by this court only to private 


charter parties executed by the owner. 
The bills of lading, which are said to con- 
tain “personal contracts,” were not ex- 
ecuted by the respondent or by any of its 
officers or managers. They were given, 
in large part, by agents of railroads or | 
other steamship companies and are to be | 
regarded merely as ship’s documents. 
Compare Capitol Transportation Co. v. 
Cambria Steel Co,, 249 U. 8. 334, 336. 


The district court was right in dis- 
missing the libel, and the decree of the 
Circuit Court of Appeals is accordingly 
affirmed. 


Note No. 1.—Such a contention with respect 
to the English Act was rejected by the House 
or Lords, Louis Dreyfus & Co. y. ‘Tempus 
Shipping Co., [1931] A. C. 726. See also Vir- 
inia Carolina Chemical Co. v. Norfolk & N.A. 

team Shipping Co., [1912] 1 K. B. 229; In- 
gram & Royle v. Services Maritimes du_ Tre- 
port, [1914] 1 K. B. 541, Compare Royal Ex- | 
change Assurance v. Kingsley Navigation Co., 
11923] A. C. 235, construing the Canadian Act. 
The English Act relieves the shipowner from 
liability for loss from fire where the loss oc- 
curred “without his actual fault or privity.” 
Merchants Shipping Act, 1894, sec, 502; 57 & 
58 Vict., c, 60. The original English fire stat- 
mode! for the American statute of 1851, con- 
tained no exception for the owner's fault or 
the American enactment was a de- 
liberate departure in that respect. The bill as | 
originally reported contained an exception 
was amended to read “design or ncglect.” See 

Note No. 2.—Compare also Christopher v. 
Grueby, 40 F. (2d) 8, 12-13, cited in behalf of 
the cargo-owners, which deals with the lia- 
bility of the shipowner to seamen for failure 





| to provide @ seaworthy vessel; and Bethlehem 
} Ca v. 


Gutradt Co., 10 F. (2d) 1769, 
cited, which deals with the responsibility of | 
the shipowner, apart from statutory exemp- 
tion. for loss arising from the default of a 
shipbuilder on a contract to repair. 

Note No. 3.—In all the cases where immunity 
from lability for damage by fire was held to 
be lost because of neglect of the owners, the 
courts have based their finding of neglect on 


likewise | 


or upon their failure to see that action was 
taken where it was their duty to act. The 
263 Fed. 596; Hines v, | 
Butler, 278 Fed. 877; Williams 8. 8. Co. v. 
Wilbur, 9 F. (2d) 622; Arkell & Douglas v. 
United States, 13 F. (2d) 555; Bank Line v. 
Porter, 25 F. (2d) 843; Petition of Sinclair | 
Navigation Co., 27 F. (2d) 606; United States v. 
Charbonnier, 45 F. (2d) 174; The Older, I F. 
Supp. 119. In The Etna Maru, 20 F, (2d) 143, | 
the District Court was of opinion that the | 
fire statute did not confer immunity where 
the loss was due to unseaworthiness existing 
at the beginning of the voyage. As an alter- 
native ground of decision, however, the court | 
held that the vessel owner had not overcome | 
a presumption of personal neglect, arising | 
from the fact of unseaworthiness. On appeal 
the case was affirmed, 33 F. (2d) 232, but ap- 
parently on the ground that the fire statute, 
like the statutes Umiting the extent of lia- | 
bility, leaves the owner liable, in any event, 
up to the value of the ship, But compare 
The Rapid Transit, 52 Fed. 320, 321. In 80 
far as the decision rests on the ground ad- 
vanced by the cargo owners, it cannot be ap- 
proved. 

Note No. 4.—Compare The Strathdon, 101 
Fed, 600, 602; The Hoffmans, 171 F. 455, 462- 
463; The Yungay. 58 F. (2d) 352, 357; D'Utassy 
v. Mallory Steamship Co., 162 App. Div. 410, 
412-414. affirmed per curiam 223 N. Y. 592; 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
[1931] A. C. 726; Ingram & Royle v. Services 
Maritimes du Treport [1914] 1 K. B, 541. With 
these cases compare The Poleric, 17 F. (2d) 
513, 514-516. affirmed sub. nom, Bank .Line v. 
Porter, 25 F. (2d) 843; Virginie Carolina Chemi- | 


Elizabeth Dantzler, 
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In a suit brought against respondent 
jor alleged infringement of a patent, 
the court held that an appeal from 
the dismissal of a counterclaim based 
on a cifferent patent, interposed by 
the respondent in the original in- 
fringement suit, could be taken and 
acted on as a separate issue before 
entry of a final decree in the original 
suit. The high court affirmed a Cir- 
court of Appeals’ decision which sus- 
tained an appeal from an interlocue 
tory order of a district court dismiss- 
ing the counterclaim. It was also de- 
termined thai the district court had 
jurisdiction of the counterclaim even 
though the plaintiffs were not in- 
habitants of and had no regular place 
of business in, the district in which 
their suit was brought against de- 
fendants. 


GENERAL ELECTRIC COMPANY AND CaRBOLOY 
Company, Inc. 


v. 
THE Marvet Rare Merats Company, THE 
OHIO INSTRUMENT MANUFACTURING 
COMPANY ET AL, 
Supreme Court of the United States. 
No. 57. 
On writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit. 

Lawrence Bristo. (CHARLES Neave with 
him on the brief), for petitioners; WiL- 
L1aM C, McCoy (Lioyp L. Evans, Frank 
S. Greene, Harotp Etno Smitn and 
Evans & McCoy with him on the brief), 
for respcendents. 


Opinion of the Court 
Dec. 12, 1932 
Mr, Justice BuTLER delivered the opin- 
ion of the court. 


Petitioners, New York corporations hav- 
ing their principal offices in that State, 


| brought this suit in the northern district 


of Ohio against defendants, two corpora- 
having regular and_ established 
places of business in that district and two 
individuals residing there. The complaint 
alleges that the defendants infringed 
plaintiffs’ rights under certain patents 
relating to the manufacture of hard- 


| metal products by making, using and sell- 


ing tools and parts thereof embodying 
The answer avers that 
the patents are invalid and denies in- 
fringement alleging that all manufacture 
by defendants has been under one or 
more of five patents granted defendant 
Gebauer. And the answer sets up a coun- 
terclaim against plaintiffs for the in- 
fringement of one of these patents and 
prays injunction against such infringe- 
ment and an accounting. But it does not 
allege that plaintiffs are inhabitants of 
the district or that they infringed de- 
fendants’ patent and have a regular and 
established place of business there. The 
plaintiffs moved to dismiss the counter- 
claim for want of jurisdiction The dis- 
trict court granted their motion. De- 
fendants appealed. Plaintiffs moved to 
dismiss the appeal on the ground that 
the dismissal of the counterclaim does not 
amount to the refusal of an injunction 


cal Co. v. Norfolk 
[1912] 1 K. B. 229 
Note No. 5.—See, also, Richardson v, Hare 
mon, 222 U. S. 96, 106. Compare In re Penne 
sylvania R. R. Co., 48 F. (2d) 559, 566; The 
a += F, (2d) 602, 607; The Soerstad, 257 
‘ed. 130, 


& N. A, Steam Shipping Co, 
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not appealable under that section. The | 
Circuit Court of Appeals denied the mo- 
tion and reversed the order apscated 
from. 56 F. (2d) 823. 

Plaintiffs insist that the court erred in 
refusing to dismiss the appeal. Equity 
Rule 30 declares: “The defendant by his 
answer shall set out * * * his defense to 
each claim asserted in the bill * * * The 
answer must state in short and simple 
form any counterclaim arising out of the 
transaction which is the subject matter of 
the suit, and may, without cross bill, set 
up any set-off or counterclaim against | 
the plaitniff which might be the subject | 
of an independent suit in equity against | 
him, and such set-off or counterclaim, so 
set up, shall have the same effect as a 
cross suit, so as to enable the court to 
pronounce a final decree in the same suit 
both on the original and the cross claims.” | 
268 U. S. 709. It is clear that in this suit 
the court in a single decree may finally 
determine the merits of the cause of ac- | 
tion alleged in the complaint and the 
counterclaim set up in the answer. The 
jorder dismissing the counterciaim is in- 
terlocutory. Winters v. E:hell, 132 U. S. 
207, 210. Ex parie Railroad Co., 95 U. S. 
221, 225. Ayres v. Carver, 17 How. 591, 595. 
The general rule is that review of inicr- 
locutory orders must await appeal from 
the final decree. But in proceedings for | 
injunctions and receivers exceptions have, | 
been made by section 129, Judicial Code: 

“Where; upon a hearing in a district | 
court, or by a judge thereof in vacation, 
an injunction is granted, continued, modi- 
fied, refused, or dissolved by an _ inter- 
locutory order or decree, or an applica- 
tion to dissolve or modify an injunciion is 
refused, of an interiocutory order or de- 
cree is made appointing a receiver, or 
refusing an order to wind up a pending 
receivership or to take the appropriate 
steps to accomplish the purposes thereof, 
such as directing a sale or other disposai 
of property held thereunder, an appeal | 
may be taken from such interlocutory 
order or decree to the circuit court of ap- 
peals. * * * The appeal * * * must be ap- 
plied for within 30 days from the eniry of 
such order or decree, and shall take prece- 
dence in the appellaie court; and the 
proceedings in other respects in the dis- 
trict court shall not be stayed during the 
pendency of such appeal unless other- 
wise ordered by the court, or the appel~ 
late court, or a judge thereof... .” 28 
U. S. C., section 227. 

The reasons suggested by plaintiffs in 
support of the contention that the order 
is not appealable are that there was no 
hearing upon any application for an in- 
junction and that the dismissal of the 
counterclaim was net the refusal of an 
injunction. But by their motion to dis- 
miss, plaintiffs themselves brought on for 
hearing the very question that, among 
others, would have been presented to the 
court upon formal application for an in- 
terlocutory injunction. That is, whether 
the allegations of the answer are sufficient | 
to constitute a cause of action for in- 
junction. And the court necessarily de- 
cided that upon the facts alleged in the 
counterclaim defendants were not entitled 
to an injunction. It cannot be said, in- | 
deed plaintiffs do not claim, that the dis- 
missal did not deny to defendants the 
protection of the injuriction prayed in 
their answer. The ruling of the Circuit | 
Court of Appeals that an injunction has 
been denied by an interlocutory order ' 


| but need not be so set up. 


| Stamping Co. v. 
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which is reviewable under section 129 is | Steele & Steele, 35 F. (2d) 433, 438. The 


sustained by reason and supported by the 
}: of 3 

tral Trust & Saie Deposit Co. 204 Fed. 
965, 968. Ward Baking Co. v. Weber Bros., 


Toit crinicn 


| 230 Fed. 142. Historical Pub. Co. v. Jones 
Bros. Pub. Co., 231 Fed. 638, 643. Naivette | 


v. Philiad Co., 64 F. (2d) 623. Cf. Banco 
Mercantile v. Taggart Coal Co., 276 Fed. 
385, 390. (Nove No. 1.) Piaintiff’s motion 
to dismiss the appeal was rightly denied. 

Plaintiffs maintain that the Circuit 
Court of Appeals erred in sustaining the 
counterclaim. 

They call attention to Equity Rule 30 
and cit? section 48 of the Judicial Code: 
“In suits brought for the infringement of 
letters patent the district courts * * * shall 


| have jurisdiction, in law or in equity, in | 


the district of whicn the defendant is an 
inhabitant, or in ‘any district in which the 
defendant * * * shall have committed acts 
of infringement and have a regular and 
established place of business. * * *” 28 U. 
S. C., section 109. They argue that a 
counterclaim for patent infringement can- 


no: be mzinceined over plaintifis’ objection | 


if it dces not contcin allegations showing 
that plaintiffs are inhabitants of or com- 
mitted acts of infringement and have a 
regular place of business within the dis- 
trict in which they commenced their suit 
And they insist that to construe the rule 
more broadly would make it repugnant to 
the statute. 

Rule 30 is without force as against con- 
flicting statutory provisions. Wash'n- 


Southern Co. v. Balitmore Co., 263 U. S. | 
It deals with counterclaims of two 


629. 
classes. The first includes every counter- 
claim arising out of the transaction which 
is the subject matter of the suit and which 
must be set up in the answer. 


ing but which might be the subject of an 
independent suit in equity and which may 
Amer. Mills 
Co. v. Amer. Surety Co., 260 U. S. 360, 364. 
We may assume that the counterclaim in 
question dces not arise out of the subject 
matter of plaintiffs’ suit. 


answer. Marconi Wireless Telegraph Co. 
v. National E. S. Co., 206 Fed. 295. Electric 
Boat Co. v. 
Fed. 377. 


868. Buffalo Specialty Co. v. Vancleef, 217 
Fed. 91, Champion Spark Plug Co. v. 
Champion Ignition!Co., 247 Fed. 200. Vic- 
tor Talk. Mach. Co. v. Brunswick-Balke- 
Collender Co., 279 Fed. 758. 

Section 24 (7) of the Judicial Code is the 
source from which district courts derive 
jurisdiction of cases arising under the pat- 
ent laws. Under that clause and until 


the enactment of section 48 a suit for in- | 
fringement might have been maintained | 


in any district in which jurisdiction of de- 
fendent could be obtained. In re Hohorst, 
Petitioner, 150 U.S. 653, 661. And see In 
re Keasbey & Mattison Co., Petitioner, 160 


| U. S. 221-230. Section 48 relates to venue. 
It confers upon defendants in patent cases | 


a privilege in respect of the places in 
which suits may be 
them. And that privilege may be waived. 
Lee v. Chesapeake & Ohio Ry., 260 U. S. 
653. 


Note No. 1.—Contra: Radio Corporation v. | 


. H. Bunnell & Co., 298 Fed. 62. 
Standard Electric Equipment 
Corp., 55 F. (2d) 221, 


The second | 
class includes counterclaims not so aris- | 


But, unless sec- | 
tion 48 prevents, it may be set up in the | 


maintained against | 


Gulf Smokeless Coal Co. v. Sutton, | 


Allied Metal | 





section does not, as to counterclaims, pur- 
port to modify the rule, prevailing pr'or to 
23 Caac.ment. The Seung up o: a coune- 
terclaim against one already in a ceurt of 
his own choosing is very different, in re- 
spect to venue, from hailing him into that 
court. Section 48, taken according to the 
meaning ordinarily given to the words 
used, applies only to the latter, and we 
find no warrant for a construction that 
would make it include the former. This 
court has recently declared that one who 
sues in a Federal court of equity to enjoin 


| the infringement of his patent, thereby 


submits himself to the jurisdiction of the 
court with respect to all the issues of the 
case, including those pertaining to a 
counterclaim praying that he be restrained 
from infringing a patent of the defendant, 
Leman v. Krentler-Arnold Co., 2&4 U. 8. 


448, 451. And that rule applies here. Af- 
firmed. 


x wk * 

The court upheld a decree of the 
District Court for the Eastern District 
of Texas permanently enjoining the 
Governsr of Texas and other Siate 
officials from reguiating by mariial 
law the production of oil in the East 
Texas oil field. It held that the dis- 
trict court had jurisdiction to inquire 
into the facts and determine whether 
or not a “state of insurrection” ex- . 
isted to warrant the declaratton of 
martial law, as stated in a proclama- 
tion and military orders issued by the 
Governor. The high court found that 
the Governor’s orders limiting produc- 
tion to 100 tarrels a day from wells 
capable of producing up to 5,000 bar- 
rels a@ day were not justified by any 
exigency or military necessity. The 
Governor's orders were said to consti- 
tute an invasion of the rights of the 
oil producers under the Federal Con- 
stitution. 


R. S. STERLING, GOVERNOR OF THE STATE 
oF TEXAS ET AL. 
v. 
E. CONSTANTIN ET AL. 
Supreme Court of the United States. 
Nos. VA, 453. 


|-On appeal from the District Court of the 
Lake Torpedo Boat Co., 215 | 
United States Expansion Bolt | 


Co. v. Kroncke Co., 216 Fed. 186; 234 Fed. | E. F. SmirH and Dan Moopy (Paut D. Pace, 


United States for the Eastern District 
of Texas. 


Jr., and SmirH, BROWNLEE & GOLDSMITH 

with them on the brief), for appellants; 

JOsePH W. BarLey JR., and LUTHER 

NICKELS: (BaILey, Nickets & BaILey with 

them on the brief) for appellees. 

Opinion of the Court 
Dec. 12, 1932 

Mr. Chief Justice HucHes delivered the 
opinion of the court. 

The District Court, composed of’ three 
judges (U. S. C., Tit. 28, sec. 380), granted 
an interlocutory injunction restraining the 


| appellants, Ross S. Sterling. Governor of 


the State of Texas, W. W. Sterling, Ad- 
jutant General of the State, and Jacob F. 


| Wolters, Brigadier General of the Texas 


National Guard, from enforcing their mili- 
tary or executive orders regulating or re- 
stricting the production of oil from com- 
plainants’ wells and from interfering in 
any manner “with the lawful production 
of oil from complainants’ property.” 57 
F. (2d) 227. By stipulation, causes of ac- 
tion set forth in the amended bill of com- 
plaint against these defendants and others 
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were severed and the suit proceeded to | 
trial upon the merits against these de- 
fendants separately and was subrmiticd 
upon the pleadings and the evidence taken 
on the application for the interlocutory | 
injunction. The court entered final judg- 
ment making the interlocutory injunction 
permanent, and appeals have been taken 
to this court from both the interlocutory 
order and the final judgment. As the case 
is now here on the latter appeal (No. 453), 
the appeal from the interlocutory order 
(No. 11) will be dismissed. Champlin Re- 
fining Co. v. Corporation Commission, 286 | 
U. S. 210, 224. 

Complainanis, as owners of inierests in 
oll and gas leaseholds, originally brought 
the suit on Oct. 31, 1931, against members 
of the Railroad. Commission of Texas, the 
Attorney General of the State, Brigadier 
General Wolters, afia others, to restrain 
the enforcement of orders of the Commis- 
sion limiting the production of oil. These 
orders were alleged to be arbitrary and | 
illegal, as having been made in violation 
of the statutes of Texas and in pursuance 
of a conspiracy in the interest of ‘prices, 
and as operating to deprive complainants 
of their property without due process of 
law, contrary to both the State and the 
Federal constitutions. The district judge 
set the application for preliminary injunc- 
tion for hearing on Oct. 28, 1931, before a 
specially constituted court of three judges, 
and meanwhile made a temporary order 
restraining the defendants from limiting 
complainants’ production below 5,000 bar- 
rels per well. 57 F. (2d) 229. The defend- 
ants who were members: of the Railroad 
Commission accordingly ceased their at- 
tempt to enforce the orders thus chal- 
lenged. 

Previously, on Aug. 16, 1931, Governor 
Sterling had issued a proclamation stating 
that certain counties (in which complain- 
ants’ properties were located) were in “a 
state of insurrection, tumult, riot, and a 
breach of the peace,” and declaring ‘“mar- 
tial law” in that territory. The Governor | 
directed Brigadier General Wolters to as- 
sume supreme command of the situation | 
and to take such steps as he might deem | 
necessary in order “to enforce and uphold 
the majesty of the law,” subject to the 
orders of the Governor as commander-in- 
chief, as given through the Adjutant Gen- 
eral. From that time, General Wolters 
acted as “commanding officer of said mili- | 
tary district.” 

When the district court made its tem- | 
porary restraining order in this suit, as 
above stated, Governor Sterling, learning 
that the orders made by the Railroad 
Commission "could no longer be enforced, 
issued his oral and written orders to | 
Gen. Wolters to limit the production of 
oil in the described military district to | 
165 barrels per well per day. This was 
the limit fixed by the Commission’s order 
of Oct. 10 the enforcement of which was 
subject to the restraining order. On Oct. 
28, the Governor made the limit 150 bar- 
rels and on Nov. 6, 125 barrels. These 
orders were enforced by Gen. Wolters, and 
contempt proceedings were brought 
against him. 

On Nov. 20, 1931, by leave of the @is- 
trict court, complainants filed an amended 
bill making Governor Sterling and W..W. 
Sterling, Adjutant General, parties to the 
suit and alleging that the above men- 
tioned military and executive orders lim- 
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iting production wee without justifica- | proclamation of martial law was not re- 


tion in law or in fact, were arbitrary and 
capr:cicus. and were repugnant to the 
State and Federal constitutions. Com- 
plainants alleged that there had been no 
request by the civil authorities for the use 
of the military forces; that all courts in 
said area were’ “open and _ transacting 
their ordinary business”; that there were 
“no armed bodies of civilians in said 
area” nor “any bodies of men threatening 
bloodshed, violence or destruction”; but 


| that, on the contrary “the citizens in said 


community are in a quiet, peaceful con- 
dition and amenable end obedient to any 
process which might be served upon 
them.” Defendants, Governor 
Adjutant General Sterling, 


the executive proclamation and orders, 
and the declaration of martial law, and 
asserting the validity of the acts assailed. 
By a supplemental petition, in response 
to the answer, complainants denied that 
the Governor, under the Constitution and 
statutes of the State, could lawfully ex- 
ercise the authority he had assumed and 
specifically gilleged that if any statute of 
contravened stated provisions of the Con- 
stituticn of the State and the duc prcecess 
and equal protection clauses of the Four- 
teenth Amendment. 


injunction, it appeared thai the executive 
orders had further limited the complain- 


ants’ production to 100 barrels per day. | intendence over the daily production al- 


37 F. (2d) p. 229. 

Upon that application, the District 
Court received the evidence submitted by 
both parties, and considering it to be 
“without substantial conflict,” stated that 
it established the following facts: 

In August, 1931, the Legislature of Texas 
passed an amended oil and conservation 
act. Chap. 26, Vernon’s Ann. Civ. St. 
Texas, Arts. 6008, 6014, 6029, 6032, 6036, 
The Governor in issuing his proc- 
lamation of Aug. 16 recited the provisions 
of the Constitution and statutes of Texas 
for the conservation of oil and gas ‘and 
the existence in the East Texas oil field, 
the territory in question, of an organized 
group of oil and gas producers who were 
said to be in a state of insurrection 
against the conservation laws; that the 


to compel them to obey; that by reason 
of their reckless production enormous 
physical waste was being created; that 


| this condition had brought about such a 


state of public feeling that if the State 
government could not protect the public’s 
interest they would take the law into their 
own hands; that this condition had caused 
threats of acts of violence; that 
necessary to give the Railroad Commis- 
sion time to have hearings and promul- 
gate proper orders to put the law into 
force; that a state of “insurrection, tu- 


} mult, riot and breach of the peace existed 


in the defined area” and that there was 
“serious danger threatening to citizens 
and property, not only there, but in other 
oil-producing areas of the State”; 
that it was necessary “that the reckless 
and illegal exploitation” should be stopped 
until such time as the’ said 
might be properly conserved and devel- 
oped under the protection of the civil au- 


and the oil wells were shut down. In Sep- 
tember, after the Commission had made 
its order limiting production, while the 


Sterling, | 
and Gen. 
| Wolters, answered the bill setting forth 


At the time of the | 
hearing of the application for preliminary | 


| there been 
| territory. 
| force been exerted to put riots or mobs 
| down. 


| thorities or 


| civil officers did not have a sufficient force | the oil fields, 


it was | 


and | 
| Sterling 


resources 


scinded nor the troops entirely withdrawn, 
the military occupation. in force ended. 
The wells were opened and ccntinued ‘to 
produce daily under the order of the Rail- 
road Commission. General Wolters, with 
the assistance of the “Rangers,” the civil 
officers of the community, and “the few 
military still remaining in the field,” and 
in aid of the Commission, patrolled the 
territory to see that its orders were com- 
plied with; that from time to time the 


| Commission, sometimes with the approval, 
| and sometimes with the disapproval, of 
| the Governor made its orders further lim- 


iting production, and these orders were 
obeyed. 

The district court also found that after 
the restraining order against the Com- 
mission had been issued in this suit, the 
defendants, Governor Sterling and Gen- 
eral Wolters, “determined not to brook 
court interference with the program of 
restricted production which they deter- 
mined to continue.” Acting “in the real, 
though mistaken, belief that the Federal 
court, while competent as to the Com- 
mission, was during the continuance of 
the proclaimed state of war without juris- 
diction over their action,” by virtue of the 
claim, which the district court: found to 
be wholly without support in the evi- 
dence, “that war conditions were prevail- 
ing in the field, and that military neces- 
sity required the action,” they #ousted the 
Commission from the fixing of and super- 


lowed, and have since controlled produc- 
tion by purporéed military orders.” 

As to the acspal conditions in the area 
affected by these orders the district court 
made the following finding: 

“It was conceded that at no time has 
any actual uprising in the 
At no time has any military 


At no time, except in the refusal 
of defendant Wolters to observe the in- 
junction in this case, have the civil au- 
courts been interfered with 
or their processes made impotent. Though 
it was testified to by defendants that from 


| reports which came to them they believed 


that, if plaintiffs’ wells wére not shut in, 
there would be dynamiting of property in 
and efforts to glose them 
and any others which opened By violence, 
and that, if that occurred, there would 
be general trouble in the field, no evidence 
of any dynamite having been used, or 
show of violence practiced or actually at- 


| tempted, or even threatened against ‘any 


specific property in the field, was’ offered. 


| We find, therefore, that not only was there 


never any actual riot, tumult, or insur- 
rection, which would create a state of war 


| existing in the field, but that, if all of the 


conditions had come to pass, they would 


| have resulted merely in breaches of the 


peace to be suppressed by the militia as 
a civil force, and not at all in a condi- 
tion constituting, or even- remotely re- 
sembling, a state of war.” 57 F. (2d) p. 231. 

Referring to the testimony of Governor 
and General Wolters that the 
orders had not been issued for the purpose 
ot affecting prices, nor even per se to limit 
preduction, but “as acts of military neces- 


| sity to suppress actually threatened war” 
thorities. The troops were then called out | 


as they believed from reports brought to 
them that “unless they kept the produc- 
tion of oil down to within 400,000 barrels, , 
a warlike riot and insurrection, in fact a 
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state of war, would ensue,” the District | U. 8, 453, 456; Terrace v, Thompson, 263 U. | protection necessary to preserve the 


Court said: 

“We find no warrant in the evidence 
for such belief. Looking at it in the 
light most favorable to defendants’ con- 
tention, it presents nothing more than 
threats of violence or breaches of the 
peace, The testimony showed that mar- 
tial law had not ousted the Commission 
from making and enforcing rules regu- 
lating conservation, except alone as to 
production from the field. One of their 
witnesses testified: ‘Now the Governor 
with his military representatives has taken 


over the proration end but the conserva- | 


tion end is still with the Commission.’ The 


evidence shows’ no insurrection nor riot, | 


in fact, existing at any time in the terri- 
tory, no closure of the courts, no failure 
of civil authorities, It shows that at no 
time has there been in fact any condi- 
tion resembling a state of war, and that, 
unless the Governor may by proclama- 
tion create an irrebutable presumption 
that a state of war exists, the actions of 


the Governor and his staff may not be | 


justified on the ground of military ne- 
cesity.” Id. 

Having thus found the facts, the dis- 
trict court, maintaining its jurisdiction, 
examined the provisions of the Consti- 
tution and statutes of the State to ascer- 
tain whether they had conferred upon 
the Governor the power he had assumed 
to exercise. The court concluded that 
not only Was no such affirmative author- 


ity conferred but that express provisions | 


of the Constitution withheld such power; 
tiat when the Governor calls out the 
troops of Texas, it is no® as a military 


but as a civil officer; that their powers | 


and duties are derived from the civil law; 
and that at no time and under no condi- 


tions are their actions above court review. | 


The court held that, under the Constitu- 
tion of Texas, courts may not be closed 
or their processes interfered with by mili- 
tary orders, that courts can not be ousted 
by the agencies detailed to aid them, and 
that their functions can not be trans- 
ferred to tribunals unknown to the Consti- 
tution. In this view, the court decided 
that appellants “without warrant of law” 
had been depriving complainants of their 
undoubted right to operate their own 
properties in a prudent and reasonable 
way, in ag@fordance with the laws of the 
State. 57 F. (2d) pp. 236-241. The final 
judgment, entered pursuant to the stipu- 


lation of the parties and upon the same | 


record, rests upon the same findings and 
conclusions. 

Appellants contend (1) that the Gov- 
ernor has power to declare martial law; 
(2) that courts may not review the suf- 
ficiency of facts upon which martial law is 
declared: (3) that courts may not control 
by injunction the means of enforcing 
martjal law; (4) that the finding of the 
Governor of necessity to take property is 
due process of law. 

First. ‘The district court had jurisdic- 
tion. The suit is not against the State, 
The applicaple principle is that where 
State officials, purporting to act un- 
der State authority, invade rights se- 
cured by the Federal Constitution, they 
are subject to the process of the — 
courts in order that the persons injured 
may have appropriate relief. Ex parte 
Young, 209 U. S. 123, 155, 156; Home Tele- 


phone & Telegraph Co. v. Los Angeles, 227 | 
U. S. 278, 292, 298; Truax v. Raich, 239 | 


U. 8. 33, 37, 38; Cavanaugh v. Looney, 248 


| §. 1977214. The Governor of the State, in 
this respect, is in no different position 
from that of other State officials. See 
Davis v. Gray, 16 Wall. 203, 210, 233; Con- 


tinental Baking Co. v. Woodring, Governor | 


of Kansas, et al., 286 U. S. 352; Binford et 
al. v. McLeaish, 284 U. S, 598; 52 F. (2d) 
151, 152; Sproles v. Binford et al,, 286 U. 
8. 374. Nor does the fact that it may ap- 
pear that the State officer in such a case, 
while acting under color of State law, has 
exceeded the authority conferred by. the 
State, deprive the court of jurisdiction. 
Iowa-Des Moines Bank v. Bennett, 284 U. 
S. 239, 246; Fidelity & Deposit Co. v. 
Tafoya, 270 U. S. 426, 434, 


As the validity of provisions of the State 
deemed to authorize the action of the 


for injunction was properly heard by three 
judges. Stratton v. St. Louis Southwest- 
ern Rwy. Co,, 282 U. 8. 10. The juris- 
diction of the Districf Court so consti- 
tuted, and of this court upon appeal, ex- 
tends to every question involved, whether 
of State or Federal law, and enables the 
court to rest its judgment on ghe decision 
of such of the questions as in its opinion 
effectively dispose of the case. Siler v. 
Louisville & Nashville R. R. Co., 213 U. S. 
175, 191; Louisville & Nashville R. R. Co. 
v. Garrett, 231 U. S. 298, 303; Davis v. 
Wallace, 257 U: S. 478, 482; Waggoner Es- 


Second. Appellants rely upon Article 
IV, sections 1, 7 and 10 of the State Con- 
stitution, and Articles 5778, 5830, 5834 and 
5889 of the Revised Civil Statutes of the 
| State, 1925. The provisions of the State 
| Constitution make the Governor the Chief 
Executive Officer of the State and Com- 
mander in Chief of its military forces, 
with “power to call forth the militia to 


insurrections, repel invasions, and protect 
the frontier.” 
the laws to be faithfully executed.” The 
(Note No. 1). 

In support of the conclusion of the court 
below that the Governor did not have 
authority as extensive as that asserted in 


of the Bill of Rights (Article 1) of the 
State Constitution as follows: 

“Sec. 12: The writ of habeas corpus is a 
writ of right, and shall never be sus- 
pended * * * 

“Sec. 24: The military shall at all times 
be subordinate to the civil authority, 

“Sec, 28: No power of suspending laws 
in this State shall be exercised except by 
the Legislature, 

“Sec, 29: To guard against transgres- 
sions of the high powers herein delegated, 
we declare that everything in this ‘Bill 
of Rights’ is excepted out of the general 
powers of the government and shall for- 





trary thereto, or to the following provi- 
sions, shall be void.” 


Article of the Constitution are to be con- 
} strued in harmony with these provisions 
of the Bill of Rights, and that these show 
clearly that it was not the intention of 
the people of Texas to confer upon the 
Governor the authority to declare mar- 
tial law, but only to suppress insurrec- 
tions, to repel invasions and to afford the 





| Constitution and statutes, if they could be | 


tate v. Wichita County, 273 U. S. 113, 116. | 


execute the laws of the State, to suppress | 
The Governor “shall cause | 


statutes cited are set forth in the margin. | 


this case, appellees invoke the provisions | 
| State, in this instance, had asserted its 
| regulatory authority by enacting laws for 
| the prevention of waste and had empow- 

ered the Railroad Commission to investi- 


ever remain inviolate, and all laws con-. 


Appellees contend that the subsequent | 


peace, acting in aid, and not in subver- 
sion, of the civil authorities and of the 
jurisdiction of the courts, These pro- 
visions, said the District Court, “were 


written into the fundamental law as di- 
rect inhibitions upon the executive, by 
men who had suffered under the imposi- 
tion of martial law, with its suspension 
of civil authority, and the outsting of the 
courts during reconstruction in Texas.” 
“In every convention,” said the court, “in 
every gathering assembled, protesting the 
suppression of free speech, the interference 
with the processes, the judgments, the 
decrees of courts, these men had. de- 
nounced martial tyranny, and sought re- 
lief against it, and, when they met to 


| adopt the Gonstitution of 1876 which still 
Governor, was challenged, the application | 


obtains, they determined to, and they did, 
so write the fundamental law that such 
deprivations of liberty might never again 
occur.” 57 F, (2d) p, 237. 

While we recognize the “force of these 


} Observations, and the question of the in- 


terpretation of the provisions of the State 
Constitution is before us, it is still a mate 
ter of local law, as to which the courts 
of the State would in any event have the 


| final word. We do not find it necessary 


to determine that question and we shall 
not attempt to explore the history of 
Texas or to review the decisions of the 
State courts cited by the appellees. (Note 
No. 2.) We pass to the consideration of 
the Federal question presented, and for 
that purpose we shall assume, without de- 
ciding, that the law of the State author- 
izes what the Governor has done. 
Third. The existence and nature of the 
complainants’ rights are not open to ques- 
tion. Their ownership of the oil proper- 


| ties is undisputed. Their right to the en- 


joyment and use of these properties sub- 
ject to reasonable regulation by the State 
in the exercise of its power to prevent 
unnecessary loss, destruction and waste, is 
protected by the due process clause of the 
Fourteenth Amendment, Ohio Qil Com- 
pany v. Indiana, 177 U. 8. 190; Lindsley v, 
Natural Carbonic Gas Co., 220 U. 8. 61; 
Walls v. Midland Carbon Co., 254 U. S, 300; 
Bandini Petroleum Co, v, Superior Court, 
284 U. S, 8; Champlin Refining Co. v. Cor- 
poration Commission, 286 U. S, 210. The 


gate and to establish rules to this end. 
The Commission then made its order gov- 
erning and limiting oil production. The 
complainants brought suit in the Federal 
court to restrain the enforcement of these 


| orders upon the ground that they were 


unauthgrized, arbitrary and capricious, and 
violated the Federal right to the enjoy- 
ment and use of the properties, Exercis- 


| ing the jurisdiction conferred by Federal 


statute, a Federal Judge had granted a 
temporary restraining order, pending the 
convening of the court which by that 
statute wgs charged with the duty to de- 
termine whether the requirement of the 
Commission was valid or its enforcement 
shquld be enjoined. While this orderly 
protess was going forward, it was super- 
seded and in effect nullified by the Gover. 
nor of the State who undertook by mjli- 
tary order to effect the limitation which 
the Commission by that process was for 
the time being forbidden to maintain. And 
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when the Federal court, finding his action | 


to have been unjustified by any existing 
exigency, has given the relief appropriate 


erless thus to intervene and that the Gov- 
ernor’s order had the quality of a supreme 
and unchallenged edict, overriding all con- 
flicting rights of property and unreview- 
able through the judicial power of the 
Federal Government. 


If this extreme position could be deemed 
to be well taken, it is manifest that the 
fiat of a State governor, and not the Con- 
stitution of the United States, would be 
the supreme law of the land; that the re- 
strictions of the Federal Constittuion upon 
the exercise of State power would-be but 
impotent phrases, the futility of which the 
State may at any time disclose by the 
simple process of transferring powers of 
legislation to the governor to be exercised 
by him, beyond control, upon his asser- 
tion, of necessity, Under our system of 
government, such a conclusion is obviously 
untenable. There is no such avenue of 
escape from the paramount authority of 
the Federal Constitution. When there is 
a substantial showing that the exertion 
of State power has overriden private rights 
secured by that Constitution, the subject 
is necessarily one for judicial inquiry in 
an appropriate proceeding directed against 
the individuals charged with tue trans- 
gression. To such a case the Federal judi- 
cial power extends (Art, III, sec, 2) and, 
so extending, the court has all the au- 
thority appropriate to its exercise. Ac- 
cordingly, it has been decided in a great 
variety of circumstances that when ques- 


tions of law and fact are so intermingled | 
as to make it necessary, in order to pass 


upon the Federal question, the court may, 
and should, analyze the facts. Even when 
the case comes to this Court from a State 
court this duty must be performed as a 
necessary incident to a decision upon the 
claim of denial of Federal right. Kansas 
City Southern Rwy. Co. v. Albers Com- 
mission Co., 223 U. S. 573, 591; Creswill 
v. Knights of Pythias, 225 U. S. 246, 261; 
Northern Pacific Rwy. Co. v. North Dakota, 
236 U. S. 585, 593; Union Pacific R. R. Co, 
v. Public Service Commission, 248 U. 8. 
67, 69;; Merchants National Bank v. Rich- 
mond, 256 U. S. 635, 638; First National 
Bank v. Hartford, 273 U. S. 548, 552, 553; 
Fiske v. Kansas, 274. U. S. 380, 385, 386. 


Fourth. The application of these prin- 
ciples does not fail to take into account 
the distinctive authority of the State. In 
the performance of its essential function, 
in promoting the security and well-being 
of its people, the State must, of necessity, 
enjoy a broad discretion. The range of 
that discretion accords with the subject of 
its exercise. Jacobson v. Massachusetts, 
197 U. S. 11, 31; Standard Oil Company 
v. Marysville, 279 U. S. 582, 584; Ohio Oil 
Company v. Conway, 281 U. S. 146, 159, 
As the State has no more important in- 
terest than the maintenance of law and 
order, the power it confers upon its Gov- 
ernor as Chief Executive and Commander 
in Chief of its military forces to suppress 
insurrection and to preserve the peace is 
of the highest consequence. The deter- 
minations that the Governor makes within 
the range of that authority have all the 
weight which can be attributed to State 
action, and they must be viewed in the 
light of the object to which they may 
properly be addressed and with full rec- 
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ognition of its importance. It is with ap- 
preciation of the gravity of such an issue 
that the governing principles have been 


| declared. 
in the absence of other adequate remedy, | 


appellants assert that the court was pow- | 


By viriue Of his duty to “cause the laws 
to be faithfully executed,” the Executive 
is appropriately vested with the discretion 
to. determine whether an exigency re- 
quiring military aid for that purpose has 
arisen. His decision to that ecect is con- 
clusive. That construction, this court has 
said, in speaking of the power constitu- 
tionally conferred by the Congress upon 
the President to call the militia into ac- 
tual service, “necessarily results from the 


| nature of the power itself, and from the 


manifest ~object contemplated.” The 
power “is to be exercised upon sudden 
emergencies, upon great occasions of 
State, and under circumstances which 
may be vital to the existence of the 
Union.” Martin v. Mott, 12 Wheat. 19, 
29, 30. Similar* effect, for corresponding 
reasons, is ascribed to the exercise by the 
Governor of a State of his discretion in 


| calling out its military forces to suppress 
| insurrection and disorder. 
| den, 7 How. 1, 45; Moyer v. Peabody, 212 


Luther v. Bor- 


U. S. 78; 83. The nature of the power 
ajso necessarily implies that there is a 
permitted range of honest judgment as 
to the measures to be taken in meeting 
force with force, in suppressing violence 
and restoring order, for without such 
liberty to make immediate decisions, the 
power itself would be useless. Such meas- 
ures, conceived in good faith, in the face 


| of the emergency and directly related to 
| the quelling of the disorder or the pre- 


vention of its continuance, fall within the 


| discretion of the Executive in the exercise 


of his authority to maintain peace. Thus, 
in Moyer v. Peabody, supra, the court sus- 
tained the authority of the Governor to 
hold in custody temporarily one whom he 
believed to be engaged in fomenting dis- 
order, and right of recovery against the 
Governor for the imprisonment was de- 
nied. The court said that, as-the Gov- 
ernor “may kill persons who resist,” he 
“may use the milder measures of seizin 
the bodies of those whom he considers t 
stand in the way of restoring peace. Such 
arrests are not necessarily for punishment, 
but are by way of precaution to prevent 
the exercise of hostile power. So long 
as such arrests are made in good faith and 
in the honest belief that they are needed 
in order to head the insurrection off, the 
Governor is the final judge and can not 
be subjected to an action after he is out 
of office on the ground that he had not 
reasonable ground for his belief.” In that 
case it appeared that the action of the 
Governor had direct relation to the sub- 
duing of the insurrection by the tempo- 
rary detention of one believed to be a 
participant, and the general language of 
the opinion must be taken in connection 
with the point actually decided. Cohens 
v. Virginia, 6 Wheat. 264, 399; Carroll v. 
Carroll, 16 How. 275, 287; Myers v. United 
States, 272 U. S. 52, 142. 

It does not follow from the fact’ that 
the Executive has this range of discre- 
tion, deemed to be a necessary incident 
of his power to suppress disorder, that 
every sort of action the Governor may 
take, no matter how unjustified by the 
exigency or subversive of private right 
and the jurisdiction of the courts, other- 
wise available, is conclusively supported 
b} mere executive fiat. The contrary is 
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well established. What are the allowable 
limits of military discretion, and whether 
or not they have been overstepped in a 
particular case, are judicial questions. 
Thus, in the theater of actual war, there 
are occasions in which private property 
may be taken or destroyed to prevent i¢ 
from\falling into the hands of the enemy 
or may be impressed into the public serv- 
ice and the officer may show the ‘neces- 
sity in defending an action for trespass. 
“But we are clearly of opinion,” said the 
court speaking through Chief Justice 
Taney, “that in all of these cases the 
danger must be immediate and impend- 
ing; or the necessity urgent for the public 
service, such as will not admit of delay, 
and where the action of the civil author- 
ity would be too late in providing the 
means which the oceasion calls for.* * * 
Every case must depend on its own cir- 
cumstances. It is the emergency that 
gives the right, and the emergency must 
be shown to exist before the taking can 
be justified.” Mitchell v. Harmony, 13 
How. 115, 134. See, also, United States 
v. Russell, 13 Wall. 623, 628. There is no 
ground for the conclusion that military 
orders in the case of insurrection have 
any higher sanction or confer any greater 
immunity’ 

We need not undertake to determine 
the intended significance of the expres- 
sion “martial law”, and all its possible 
connotations, as it was employed in the 
Governor's proclamation, Nor are we con- 
cerned with the permissible scope of de- 
terminations of military necessity in all 
their conceivable applications to actual or 
threatened disorder and breaches of the 
peace. Fundamentally, the question here 
is. not of the power of the Governor to 
proclaim that a state of insurrection, or 
tumult, or riot, or breach of the peace 
exists, and that it is necessary to call mili- 
tary force to the aid of the civil power, 
Nor does the question relate to the quell- 
ing of disturbances and the overcoming of 
unlawful resistance to civil authority, The 
question before us is simply with respect 
to the Governor’s attempt to regulate by 
executive order the lawful use of complain- 
ants’ properties in the production of oil, 
Instead of affording them protection in the 
lawful exercise of their rights as deter- 
mined by the courts, he sought, by his 
executive orders, to make that exercise im- 
possible. In the place of the judicial pro- 
cedure, available in the courts which were 
open and functioning, he set up his execu- 
tive commands which brooked neither de- 
lay nor appeal. In particular, to the pro- 
cess of the Federal court actually and 
properly engaged ineexamining and pro- 
tecting an asserted Federal right, the Gove 
erno: interposed the obstruction of his will 
subverting the Federal authority, The as- 
serfion that such.action can be taken as 
conclusive proof of its ownwecessity and 
must be accepted as in itself due process 
of law has no support in the decisions of 
this court. 

‘Appellants’ contentions find their ap- 
propriate answer in what was said by this 
court in Ex parte Milligan, 4 Wall. 2, 124, 
a statement as applicable to the military 
authority of the State in the case of in- 
surrection as to the military authority of 
the Nation in time of war: “The proposi- 
tion is this: That in a time of war the 
commander of an armed force (if in his 
opinion the exigencies of the country de- 
mand it, and of,which he is to judge), 
has the power within the lines of his mili- 





18 Pho «82 SUPREME COURT BECTSIONS - Decemifer 13, 1932 


| Ohio Instrument Manufacturing Company, 


tary district, to suspend all civil rights | 


and their remedies, ané@ subject citizens | 


as well as soldiers to the rule of his will; 
and in the exercise of his lawful authority 


can not be restrained, except by his su- | 


perior officer or the President of the 
United States. If this position is sound 
to the extent claimed, then when war 
exists, foreign or domestic, and the coun- 
try is subdivided into military depart- 
ments_ for mere convenience, the com- 
mander of one of them can, if he chooses, 
within his limits, on the plea of necessity, 


with the approval of the Executive, sub- | 


stitute military force for and to the ex- 
clusion of the laws, and punish all per- 
sons, as he thinks right and proper, with- 
out fixed or certain rules. The statement 
of this proposition shows its importance; 
for, if true, republican ‘government is a 
failure, and there is an end of liberty reg- 
ulated by law. Martial law established on 
such a basis, destroys every guarantee of 
the Constitution, and effectually renders 
the military independent of and superior 
to the civil power. * * * Civil liberty and 
this kind of martial law can not endure 
together; the antagonism is 


must perish.” 

Fiith. The argument of appellants inti- 
mates, wile it reserves the question, that 
it may be possible for the courts to call 
upon the governor, after the alleged emer- 
gency has passed, to account for what he 
has done, but that they may not enter- 
tain a proceeding for injunction. The sug- 
gestion confuses the question of judicial 


power with that of judicial remedy. If | 


the matter is one of judicial cognizance, 
it is pecause of an alleged invasion of a 


right, and the judicial power necessarily | 


extends to the granting of the relief found 


to be appropriate according to the circum- | 


stances of the case. Whether or not the 
injured party is entitled to an injunction 
will depend upon equitable principles; 
upon the nature of the right invaded and 
the adequacy of the remedy at law. If 
the court finds that the limits of executive 
authority have been transgressed, and that 
in view of the character of the injury 
equitable relief by injunction is essential 
in order to afford the protection to which 
the injured party is entitled, it can not be 
said thai the judicial power is fettered be- 
cause the injury is attributable to a mili- 
tary order. 

In the present case, the findings of fact 
made by the District Court are fully sup- 
ported by the evidence. They leave no 
room for doubt that there was no military 
necessity which, from any point of view, 
could pe taken to justify the action of 
the governor in attempting to limit com- 
plainants’ oil production, otherwise lawful. 
Complainants had a constitutional right 
to resort to the Federal ‘court to have the 
validity of the Commission's orders judi- 
cially determined. There was no exigency 
which justified the governor in attempt- 
ing to enforce by executive or military 
order the restriction which the District 
Judge had restrained pending proper judi- 
cial inquiry. If 
governor 
of insurrection and to bring military force 
to the aid of civil authority, the proper 


use of that power in this instance was | 


to maintain the Federal court in the ex- 
ercise of its -jurisdiction and not to at- 
tempt to override it; to aid in making its 
process effective and not to nullify it, to 
remove, and not to create, obstructions 


irreconcil- | 
able; and, tn the conflict, one or the other | 


it be assumed that the | 
was entitled to declare a state | 


| Canton, 
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Present: The Chief Justice, Mr. Justice 
Van Devanter, Mr. Justice McReynolds, 
Mr. Justice ‘Brandeis, Mr. Justice Butler, 
Mr. Justice Stone, Mr. Justice Roberts, 
and Mr. Justice Cardozo. 

Frank E. Tyler, of Kansas City, Mo.; 
Onslow S. Dodd, of Palo Alto, Calif.; 
Frederic Sammond, of Milwaukee, Wis.; 


| Arthur Keith Black, of Lake City, Fla.; 


Christopher S. Bradley, of Groesbeck, 
Tex.; Kelly Brown, of Muskogee, Okla.; 
Frank A. Ross, of Madison, Wis.; Obie 
Crocker, of Trenton, Fla.; and William T. 
Andress, of Dallas, Tex., were admitted to 
practice. 


Decisions Accompanied 
By Written Opinions 

No. 57. General Electric Company and 
Carboloy Company, Inc., petitioners, v. 


The Marvel Rare Metals Companys, The | 


to the exercise by the complainants of 
their rights as judicially declared. It is 
also plain that there was no adequate 
remedy at law for the redress of the in- 
jury and, as the evidence showed that 
the governor’s orders were an 
under color of State law of rights secured 


by the Federal Constitution, the District | 
| Court did not err in granting the in- 


junction. 

The judgment of the District Court is 
affirmed. 

No. 11, appeal dismissed. 

No. 453, judgment affirmed. 


Note No. 
Texas, 1925: 
“Art. 5778. The Governor shall have power 
in the case of insurrection, invasion, tumult, 
riot, or breach of peace, or imminent danger 


1—‘Revised Civil Statutes of 


| thereof, to order into the active service of 
| this State any part of the militia that he may 


deem proper. 
“Art. 5830. 


or when the Governor may deem it necessary 
for the enforcement of the laws of this State, 
he shall call forth the active militia or any 
part thereof to repel, suppress, or enforce the 
same, and if the number available is insuffi- 
ecient he shall order out such part of the 
reserve militia as he may deem necessary. 

“Art. 5834. The Governor may order 
active militia, or any part thereof, 
the civil authorities in guarding the prisoners, 
or in conveying prisoners from and to any 
point in this State, or discharging other du- 
ties in connection with the execution of the 
law as the public interest or safety at any 


the 


| time may require. 


“Art. 5889. Whenever any portion of the 
military forces of this State is employed in 
aid of the civil authority, the Governor, if in 


| his judgment the maintenance of law and or- 


der will thereby be promoted, may, by proc- 
lamation, declare the county or city in which 
the troops are serving, or any special portion 
thereof, to be in a state of insurrection.” 

Note No. 2.—Ex parte Coupland, 26 Tex. 387; 
Ex parte Turman, 26 Tex. 708; Ex parte Mayer, 
27 Tex. 716; State v. Sparks and Magruder, 27 
Tex. 627; id., 705; The Emancipation Cases, 
31 Tex. 504; Arroyo v. State, 69 S. W. 504. See, 
also, Franks v. Smith, 
31 Okla. 718; Bishop v. Vandercook, 
228 Mich. 299; Ex parte McDonald, 49 Mont. 
454; Herlihy v. Donohue, 52 Mont.’ 601; 
v. Gardner, 182 N. C. 435. Compare State ex 
rel. Mays v. Brown, 71 W. Va. 519; In re Jones, 
71 W. Va. 567; Hatfield v. Graham, 73 W. Va. 
759; Ex parte Lavinder, 88 W. Va. 713; In re 
Moyer, 35 Colo. 159; In re Boyle, 6 Idaho 609; 
Commonwealth ex rel. Wadsworth v. Shortadl, 
206 Pa. St. 165. 


invasion | 


When an invasion of, or an in- | 
surrection in, this State is made or threatened, 


to assist | 


142 Ky. 232; Fluke v. | 


Allen | 


| Charles L. Cebauer, et al. On writ of 
| certiorari to the United States Circuit 

Court of Appeals for the Sixth Circuit, 

Decree affirmed with costs, and cause re- 

manded to the District Court of the United 

States for the Northern District of Ohio. 
Opinion by Mr. Justice Butler. 

No. 20. Earle & Stoddart, Inc., et al., 
Owners of Cargo on Steamship “Galileo,” 

petitioners, v. Ellerman’s Wilson Line, Ltd., 
Owner of Steamship “Galileo.” On writ of 
certionari to the United States Circuit 
Court of, Appeals for the Second Circuit. 
Decree affirmed with costs, and cause re- 
manded to the District Court of the United 
States for the Southern District of New 
York. Opinion by Mr. Justice Brandeis. 

No. 52. Hubert Dalton and Florence W. 
Dalton, petitioners, v. Frank C. Bowers, 
as Executor of the Last Will and Testa- 
ment of Frank K. Bowers, etc. On writ of 
certiorari to the United States Circuit 
Court of Appeals for the Second Circuit. 
Judgment affirmed with costs, and cause 
remanded to the District Court of the 
United States for the Southern District of 
New ‘York. Opinion by Mr. Justice Mc- 
Reynolds. 

No. 95. David Burnet, Commissioner of 
| Internal Revenue, petitioner, v. Common- 
wealth Improvement Company. On writ 
of certiorari to the United States Circuit 
Court of Appeals for the Third Circuit. 
Judgment reversed, and cause remanded 
to the said Circuit Court of Appeals for 
further proceedings in ¢onformity with the 
opinion of this Court. Opinion by Mr. 
Justice McReynolds. 

No. 180. David Burnet, Commissioner 
of Internal Revenue, petitioner, v. R. P. 
| Clark. On writ of certiorari to the Court 
| of Appeals of the District of Columbia. 

Judgment reversed, and cause remanded 

to the said Court of Appeals for further 

proceedings in conformity with the opinion 
of this court. Opinion by Mr. Justice Mc- 

Reynolds. 

No. 1l. R. S. Sterling, Governor of the 
State of Texas et al., appellants, v. E. Con- 

| Stantin et al.; and 

No. 453. R. S. Sterling, Governor of the 
State of Texas et al., appellants, v. E. 
Constantin et al. Appeals from the Dis- 
trict Court of the United States for the 
Eastern District of Texas. No. 11, appeal 
dismissed. No. 453, decree affirmed with 
costs. Opinion by Mr. Chief Justice 
Hughes. 


Orders Announced 
By Chief Justice 


The Chief Justice announced the fol- 
lowing order of the court: 

No. 32. The Railroad Commission of 
Texas and C. V. Terrell et al., appellants, 
| v. Alfred Macmillan, Individually, Alfred 
Macmillan, Trustee et al. Appeal from 
the District Court of the United, States 
| for the Western District of Texas. Per 
curiam: Decree reversed and cause re- 
mahded with directions to dismiss the bill 
of complaint. Brownlow v. Schwartz, 261 
U. S. 216; Alejandrino v. Quezon, 271 U. S. 
528, 535, 536; U. S. ex rel. Norwegian 
Nitrogen Products Co. v. Tariff Commis- 
sion, 274 U. S. 106, 112. 

No. 449. Frank Haskell, F. M. Tibbets, 
| H. Phelps, et al., appellants, v. The People 
of the State of California. Appeal from 
the Superior Court of the County of Los 
Angeles, Appellate Department, State of 
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California. Per curiam: The appeal herein 


is dismissed for the want of jurisdiction. | 


Sec. 237 (a) Judicial Code as amended 


by the Act of Feb. 13, 1925 (43 Stat. 936, | 


937). Treating the papers whereon the 
appeal was allowed as a petition for writ 
of certiorari as required by Sec. 237 (c), 


Judicial Code as amended (43 Stat. 936, | 


938), certiorari is denied. 

The Chief Justice said: 

“The other orders of the Court appear 
upon the list certified-by the Chief Justice 
and filed with the Clerk and will not be 
announced orally.” 

No. —, Original. 
Moder et al., petitioners. The motion 
for leave to proceed in forma pauperis 
herein is granted. A rule is ordered to 
issue requiring respondents to show cause 
on or before’ Monday, Jan. 9. next, why 
leave to file petition for writ of manda- 
mus and/or prohibition should not be 
granted. 

No. 504. 
rated, et al., appellants, v. 
States of America. 
vance is granted and the case assigned 
for argument on Monday, Jan. 9, next, 
after the case heretofore assigned for 
that day. 

No. 517. 


The United 


Public Service Commission of 


Telephone Company. In this case prob- 
able jurisdiction is noted. Further con- 
sideration of the motion to affirm is post- 


poned to the hearing of the case on the | 
; from Monday, Dec. 


merits. 
Petitions for Certiorari 


Granted and Defied 


No. 356. Indian Territory Dluminating 
Oil Company, petitioner, v. Board of 
Equalization of Tulsa County, Okla. Pe- 
tition for writ of certiorari to the Su- 
preme Court of the State of Oklahoma 
granted. 

No. 357. Indian Territory Illuminating 
Oil Company, petitioner, v. Board of 
County Commissioners of Payne County, 
Okla. Petition for writ of certiorari to 
the Supreme Court of the State of Okla- 
homa granted. 

No. 534. Scranton Electric Company, pe- 
titioner, v. Commissioner of Internal Reve- 
nue. Petition for writ of certiorari to the 


United States Circuit Court of. Appeals for | 


the Second Circuit granted. 

No. 158. Foreign Transport & Mercan- 
tile Corporation, petitioner, v. Mbran Tow- 
ing & Transportation Company. Petition 
for writ of certiorari to the United States 
Circuit Court of Appeals for the Second 
Circuit denied. 

No. 485. John Dillon, petitioner, v. The 
United States of America. Petition for 
writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Eighth Cir- 
cuit denied. 

No. 500. C. N. Bavan, petitioner, v. Gil- 
son D. Light, as Sheriff of Lucas County, 
Ohio. Petition for writ of certiorari to the 


United States Circuit Court of Appeals for | 
| by Mr. Fitzgerald Hall for the appellant, 


the Sixth Circuit denied. 


No. 501. John W. Koehrman, petitioner, | 


v. Gilson D. Light, as Sheriff of Lucas 
County, Ohio. Petition for writ of certi- 
orari to the United States Circuit Court of 
Appeals for the Sixth Circuit denied. 


No. 502. Robert A. Stranshan, pet{tioner, | 


v. Gilson D. Light, as Sheriff of Lucas 
County, Ohio. Petition for writ of cer- 


tiorari to the United States Circuit Court | 


of Appeals for the Sixth Circuit denied. 
No. 511. Puritan Pharmaceutical Com- 


Ex Parte: Adolph R. | 





Appalachian Coals, Incorpo- | 


The motion to ad- | ay. we MWe 
| petitioners, v. Benjamin Ansehl. 


for writ of certiorari to the United States | 
Circuit Court of Appeals for the Eighth | 
| Circuit denied. 

of | Recess of Court 
Wisconsin et al., appellants, v. Wisconsin 


| v. Memphis Cotton Oj] Company. 
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Topical Index of 
Supreme Court Opinions 


October Term, 1932 


This Topical Index Is a Cumulative Index 
and Covers all Opinions Announced 
During the Present Term 


—Numerical references are to index pages 
al which opinions appear— 


Accounts, railroads, classification of collieries 
as nontransportation property, validity 
of order of Interstate Commerce Com- 
mission, 3. 

Aliens 

Deportation, 
Managing 
tion for, 
Seaman's 
new entry, 9. 


Penalty for bringing excludable aliens to 
United States. 


limitations. 
house of prostitution, deporta- 
46. 


and Beecher-Cale-Maxwell, 
Petition 


pany 


On Dec. 19 Announced 


return from foreign voyage as | 


Inc., | 


| 
| 





The Chief Justice announced the follow- 


ing orders of the Court: 

Order: The Court 
19, to Monday, Jan, 
9, 1933. 

No. 518. Pacific Coast Steel Company, 
petitioner, v. John P. McLaughlin, United 
States Collector of Internal Revenue, etc. 
Leave granted respondent to file brief by 
December 17th next on motion‘ of Mr. 
Solicitor General Thacher for the re- 
spondent. 

No. 141. The United States, petitioner, 
y. Factors & Finance Company; 

No. 234. The United States of America, 
petitioner, v. Henry Prentiss & Company, 
Inc.; and 

No. 308. The United States, petitioner, 
Leave 
granted to file brief of Percy W. Phillips 
as amicus curiae, on motion of Mr. Percy 
W. Phillips in that behalf. 

No. 15, Original. State of Wyoming, 
complainant, v. State of Colorado. Appli- 
cation for appointment of Commissioners 
to take testimony, per stipulation of 
counsel, presented. 

No. 176. The Nashville, Chattanooga & 
St. Louis Railway, appellant, v. Roy C. 
Wallace, Comptroller of the Treasury of 
the State of Tennessee, et al, etc. Roy H. 
Beeler Attorney General, successor in office 


will take a recess 


of L. D. Smith, substituted as a party ap- | 


pellee, on motion of Mr. Fitzgerald Hall 
in that behalf. ) 

No. 176. The Nashville, Chattanooga & 
St. Louis, Railway, appellant, v. Roy 
Wallace, Comptroller of the Treasury of 
the State of Tennessee, et al., etc. Argued 


and-by Mr. W. F. Barry, Jr., and Mr. E, 
F. Hunt for the appellees. 

No. 182. Pinellas Ice and Cold Storage 
Company, petitioner, v. Commissioner of 
Internal Revenue. Argument commenced 
by Mr. Albert L. Hopkins for the peti- 
tioner, and continued by Mr. Whitney 
North Seymour for the respondent. 

Adjourned until Dec. 13 at 12 o'clock 
when, the day call will be Nos. 182, 191, 
163, 171, 282, 192, 194, 202, 215, and 217. 


C. | 


| 
| 
| 


mee es. Tt 


Judicial review of departmental action, 
conclusiveness of finding, constitutions 
ality of statute, 54. 

Reliance on visa, refund of penalty, 52. 

Appeal \ 


Appealable orders, dismissal of counterclaim 
in patent infringement suit, | appeal 
prior to determination of plaintiff’s 
claim, 77. 

Assignment of error, insufficiency to raise 
_—— of constitutionality of statute, 


Supersedeas, entry of Judgment on bond 
without notice to surety, 34. 


Arrest, bench warrant, issuance by Federal 
district judge, discretion, mandamus to 
compel issuance, 58. . 


Attorneys, accused’s right to benefi. of coun- 
sel, court’s failure to make effective ap- 
pointment of counsel as denial of due 
process of law, 19. 


Bankruptcy, trustee’s suit to recover preferen- 
tial payments, action at law or suit in 
equity, 17. 

Bench warrants, issuance by Federal district 
judge, mandamus to compel, 58. 

Blue sky law, revocation of license, jurisdice 
tion of Federal court to enjoin enforce- 
ment of order, failure of licensee to ex- 
haust remedy in State court, validity of 
statute conferring administrative duties 
on courts, 46. 

Board of Tax Appeals, computation of defi- 
ciency after determination on merits, 
consideration of new issues, 50. 

Bonds 

Federal income tax, bond to stay collection 
of additional taxes, Government's suit 
on, statute of limitations, 13. 

Supersedeas, entry of judgment on 
without notice to surety, 34. 

Bridges, State taxation of international bridge 
corporation, regulation of foreign com- 
merce in violation of commerce clause, 
53. . 

Capital stock tax, State tax imposed on inter- 
national bridge corporation, violation of 

+ commerce clause, 53. 

Carriers, see Motor carriers, Railroads, Ship- 
ping. 

Cities, see Municipal corporations. 

Collision, damages, loss of use of tug during 
he of repairs, spare boat doctrine, 
36. 


Congressional districts, validity of State Re- 
districting Act. requirements of Federal 
Act of 1911 as to compactress of terri- 
tory and equality of population, 25. 


Conspiracy, to violate Mann Act between man 
and woman consenting to transporta- 
tion, 10. 


Constitutional law 

Contracts, liberty of. 

Motor carriers, regulation of private con- 
tract carriers, 63 

Werranty law invalidating agreement of 
buyer of certain Kinds of machinery, 
waiving right to rc ‘nd within reason- 
able time for unfitne:s, 49. 

Delegaiion of legislative power, Food and 
Drugs Act, misbranding, power of ad- 
ministrative department to make régu- 
lations permitting reasonable variations, 
16 

Departments of Government, empowering 
couris to exercise administrative pow- 
ers, remedy in State court against ree 
vocation oi blue sky law license, 46. 

Due process of law, see Due process of law. 

Equal protection of ‘laws, see Equal protec- 
tion of laws. 

Impairment of obligation of contracts, rail- 
road rates, reparations, payment prior 
to State commission's finding of unrea- 
sonableness, 42. 


Informing accused of nature ani cause of 
accusation, Food and Drugs Act, mis- 
branding, provisions permitting reason- 
able variations. 16. 

Privileges and immunities, railroads, award 
of reparations, retroactive operation of 
State Commission's finding of unrea- 
sonableness of rates, 42. 

Taking of private property withou. compen- 
sation, construction of fire station in 
park as affecting adjacent owners of 
residential property, 56. 

Contracts, see specific titles, Constitutional 
law. 
Corporations, taxation. 

Capital stock tax, State tax imposed on in- 
ternational bridge corporation, violation 
of commerce clause, 53. 

Federal income tax, see Federal income tax. 

Counterclaim, patent iniringement, jurisdic- 
tion of court, appealability of order dis4 
missing counterclaim for injunction 
prior to judgment on plaintiff's claim, 


bond 
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Courts 

See also Federal courts, stare decisis, Su- 
preme Court of United States. 

Administrative duties, blue sky law, valid- 
ity, 46. 

Criminal law 

See also specific crimes. 

Counsel, accused's right to benefit of, 
court's failure to make effective appoint- 
ment of counsel as violation Of due 

i. process clause, 19. 

Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
nee: rovisions permitting reason- 
able variations, 16. 

Probation, revocation, summary proceeding, 
notice to probationer, abuse of privi- 
lege of leaving jail for dental work as 
ground for revocation, 60. 

Damages, tug loss of use of, during. period of 
repairs, effect of overtime use of other 
tugs, spare boat doctrine, 36. 

Death, seaman from  shipowner’s negligent 
failure to furnish medical care as death 
from personal injuries caused by negli- 
gence under Jones Act, 44. 

Dedication, park, as affecting power to con- 
struct fire station in, 


Delegation of legislative power, Food and 
Drugs Act, misbranding, power of ad- 
ministrative department to make regu- 
_ permitting reasonable variations, 

Deportation of aliens, see Aliens. 

District of Columbia, parks, construction of 
fire station in, 


Due process of law . 

Aliens, penaity imposed for bringing exclud- 
able aliens to United States, conclusive- 
ness of departmental finding, 54. 

Counsel, right of acoused to benefit of, 
court’s failure to make effective appoint- 
ment of counsel as denial of due proc- 
ees, . 


Food and Drugs Act, misbranding, provi- 


~~ permitting rea-onable variations, 


Judgment on supefsedeas bond, entry wit&i- 
out notice to surety, 34. 

Motor carriers, State regulation of private 
contract carriers, 63. 

Oil paqasnes orders. enforcement by mili- 
tia, . 

Railroads. 

Accounting, classification, collieries as non- 
transportation property, oe of or- 
bd ¢ Interstate Commerce Commis- 
sion, 3. 

Rates, reparations, payment in accordance 
with approved schedule, prior to State 
eens finding of un-:easonable- 
néss, 42. 


Sales, warranty law invalidating agreement 
of buyer of certain kKints of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 


Taking of private property for street im- 
provement without condemnation pro- 
ceeding, jurisdiction of Federal court to 
enjoin, 6 

Taxation of one-half of property on death 
of one of two joint tenants, effect of 
survivorship, 59. 

Eminent domain, taking of property for street 
improvement without condemnation 
proceeding as violation of due process 
clause, praeae of Federal court to 
enjoin, 6. 


Sqn protection of laws 


otor carriers, State regulation of private | 


contract carriers, 63 


Railroads, statutory presumption of negli- | 


gence, 18. 

Sales, warranty law invalidating agreement 
of buyer of certain kinds of machinery 
waiving right to rescind within rea- 
sonable time for unfitness, 49. 


Equity, adequate remedy at law, bankrupt’s 
trustee's sult to recover preferential pay- 
ments, 17. 

Execution, receivership assets, levy On prop- 
efty in possession of corporation's re- 
ceivers t satisfy Judgment against indi- 
vidual who had transferred assets to 
corporation to obtain receivership, 41. 

Federal courts 

Bench warrant, original jurisdiction of Su- 
premeé Court of United States to com- 
pel Federal judge to issue, 58. ; 


Blue sky law, jurisdiction of court to en- 


join enforcement of order revoking li- | 
censé, licensee's failure to exHaust rem- | 


édy in State court, 46. 


Costs, bonds or deposits, exemption of sea- 
men, 53. 
Interstate Commerce Commission's order, 


negative form of order as affecting juris- 
diction, 67. 


SUPREME COURT DECISIONS 


Martial law for enforcement of oil produc- 
tion orders, jurisdiction to enjoin en« 
forcement, 78. 

Patent infringement suit, jurisdiction of 
counterclaim, 77. 

Substantial Federal question, appropriation 
by city of private property for street 
improvement without condemnation 
proceedings as taking of property with- 
out due process of law, 6. 

Transfer from equity to law side of court, 
time of application, 17. 


Federal estate tax, joint tenants, taxation of 


one-half of property on death of one | 


of two joint tenants, vesting of right 

to whole estate at time of creation of 

estate or death of joint tenant, 59. 
Federal income tax 

Bond to stay collection of additional taxes, 
Government's suit on, statute of limita- 
tion, 13. 

Capital gains, oil and gas lease,.cash con- 
sideration received by fee owner as gain 
from sale of capital assets, 5 

Deductions. 

Depletion, cash bonus received by Oil land 
lessor as return of capital, reasonable 
allowance, 47. 

Loss sustained by corporation in transac- 
tions with estate of decedent who had 
been sole stockholder, estate and corpo- 
ration as separate entities, 74. 

Loss sustained by taxpayer in payment of 


notes of corporation of which he was | 


the majority stockholder, “business reg- 
ularly carried on’ by taxpayer, 73. 
Worthlessness of stock of corporation of 
which taxpayer was sole stockholder, 
corporation as “business regularly car- 
ried on” by taxpayer, 75. 
Deficiency, computation by Board of Tax 


Appeals after determination on merits, 
consideration of new issues, 50. 


Royalties received by corporation as lessor | 


of coal land as taxable income as dis- 


assets, income of— 
Corporation, 50, 
Stockholder to whom royalties are 
tributed as dividends, 50. 
Fire, destruction of cargo on vessel, exemp- 
tion of shipowner from liability under 
fire statute, 76. 


Fire og power to city to construct, in 
park, 56 


dis- 


Food and Drugs Act, misbranding, provisions 
permitting reasonable variation, con- 
struction and validity of statute, 16. 

Foreign commerce, State: regulation, taxation 
of international bridge corporation, 53. 

Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 

Fraudulent conveyances, solvent 
organization of, and transfer of assets 
to, corporation to obtain Federal court 
receivership, 41. 

Full faith and credit, State court judgment 
in Federal court suit to restrain en- 
forcement for want cf jurisdiction, 34. 

Governor, martial law, declaration, for en- 
forcement of orders curtailing produc- 
tion of oil, 78. 

Highways, use of, regulation of private con- 
tract carriers, validity of statute, 63. 

Immigration, see Aliéns. 

Impairment of obligation of contracts, rail- 
road rates, reparations, payment accord- 
ing to approved schedule prior to State 
commission’s finding of unreasonable- 
ness, 42. 

Income tax, see Federal income tax. 


| Insurance, lite *nsurauce, failure to delive? 
copy of application with policy, unde: 
statute, as affecting defense based oz 
policy itself, 8. % 
Interstate Commerce Commission 
Accounting classification, collieries owned 
and operated by carrier for fuel supply 
as nontransportation property, 3. 
Guaranteed income for period following 
Federal control, conclusiveness of Com- 
mission's certificate as to amount due, 1. 


Lease of other railroads, approvel by Com- 
mission, validity of order, Validity of 
statute authorizing approval in “public 
interest,” 11. 

Negative form of order, jurisdiction of court, 
divisions of joint rates, 67. 

Rates, divisions of joint rates, negative form 
of order as affecting jurisdiction of 
court, 67, 

Valuation, mandamus 
valuation of 
tights, 29. 


7 
| Intoxicating liquor, see Search and seizure. 


Joint tenancy, Federal estate tax, time of 


vesting of right to whole estate as sur- 
vivor, 59. 





to compel 


specific 
trackage 


and terminal 


tinguished from, payments for capital | 


individual's | 


December 13, 1932 


Judgments, see Res judicata. 

Jury, right to trial by, bankrupt’s trustee's 
suit to recover preferential payments, 17, 

Leases, railroads, approval by Interstate Com- 
merce Commission, 11. 

Life insurance, failure to deliver copy of ap- 
plication with policy, under statute, as 
affecting defense based on nolicy it- 
self, 8. 

Mandamus 

Bench warrant, writ to compel Federal dis- 
viuct judge to issue, discretion of 
court, 58. 

Interstate Commerce Commission’s valua- 
tion of trackage and terminal rights, 29. 

Supreme Court of United States, original 
jurisdiction, 58. 

Mann Act, violation by woman consenting to 
transportation, conspiracy by man and 
woman to violate act, 10. : 

Master and servant, see Seamen. 


a enforcement of oil production orders, 


‘ederal court's power to enjoin, due 
process of law, 78. 


Misbranding, construction and validity of 

provision of Federal Food and rugs 

Act permitting reasonable variation, 16. 

| Motor carriers, private contract carriers, va- 

lidity of State regulations, 63. 

Municipal corporations 

Park, construction of fire station in, rights 

rf adjacent residential property owners, 





Street improvement, taking of private prop- 
erty without condemnation proceeding 
as violation of due process clause, juris- 
diction of Federal court to enjoin, 6. 

Negligence » 

Pilot of vessel in tow, towage company’s 
liability for negligence of, validity of 
_pilotage clause, 51. 

Railroads, validity of statute creating pre- 
sumption, 18. 

Shipowner, death due to failure to furnish 
sick seaman medical care as death from 
“personal. injuries” caused by negli- 
gence, liability under Jones Act, 44. 

Negroes, court’s failure to make effective ap- 
pointment of counsel for nonresident 
Negroes charged with rape as denial of 
due process oA law, 19. 

Oil and gas 

Leases, Federal incdme tax. 

Cash bonus received by lessor as return 
of capital in computing depletion de- 
duction, reasonable allowance, 47. 

Cash consideration received by fee owner 
as gain from sale of capital assets, 5. 

Regulation of production, enforcement by 
State militia, power of Governor to de- 
clare martial law, judicial power of Fed- 
eral courts, due process of law, 78. 

ner, power of city to construct fire station 
n, 

Patents, infringement, counterclaim, jurisdic- 
tion of Federal court, appealability of 
order dismissing counterclaim prior to 
judgment on plaintiff’s claim, 77. 

| Penalties, bringing excludable ali¢ns to United 

States, see Aliens. X 


Pilots, towage, validity of pilotage clause, 51. 

Police power 

| Motor carriers, regulation of private con- 
tract carriers, 63. 

Sales, warranty law giving buyer of certain 
kinds of machinéry reasonable time for 
rescission for unfitness, 49. 

Presumptions, negligence of railroad, validity 
° statute under equal protection clause, 


Privileges and immunities, railroads, award of 
reparations, retroactive operation of 
State Commission's finding, of unrea- 
sonableness of rates, 42. 


| Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 

for revocation, 60. 

Prostitution 

Deportation of alieh for managing house of, 
limitations, 46. 

Mann Act, violation by woman, effect of 
woman's consent to transportation pro- 
cured by man, 10: 

Public policy, law giving buyer of certain 

kinds of machinery reasonable time for 

| rescission for unfitness, 49. 

| Railroads 
Accounting classification, coilieries owned 

| and operated for fuel supply as non- 

} transportation property, 3. 

Federal control, conclusiveness of Interstate 
Commerce Commission's certificate as to 
guaranteed income, right of Govern- 
ment to recover alleged overpayment, 1. 


Lease of other railroads, approval by Inter- 
state Commerce Commission, 11 








December 13, 1932 


Operation, validity of statute creating pre- | 
sumption of negligence, 18. 
Rates. 

Joint rates, divisions established by In- 
terstate Commerce Commission’s order, 
negative form of order as affecting 
court’s jurisdiction, 67. 


Reparations, payment prior to State com- 
mission’s finding of umreasonableness, 
42. 


Valuation by Interstate Commerce Commis- 
sion, mandamus to compel specific valu- 
sata of trackage and terminal rights, 

Rates ~ 

Motor carriers, power of State to regulate 
rates of private contract carriers, 63. 
Railroads, see Railroads. 


Reapportionment, congressional districts, va- 
lidity of State Redistricting Act, 25. 
Receivers, solvent individual's organization of, 
and transfer of assets to, corporation to 
obtain receivership, right of individual's 
judgment creditor to levy on property 
in hands of tecivers, 41. 

Res judicata 

Federal income tax, decision in action 
against collector, conclusiveness in ac- 
tion against Commissioner of Internal 
Revenue, 50. 

State court order denying motion to vacate | 
judgment as rés judicata in Federal | 
court suit to enjoin enforcement of | 
judgment, 34. 

Sales, warranty law invalidating agreement of | 
buyer of certain kinds of machinery 
waiving right to rescind within reason- 
able time for unfitness, validity, 49. 

Seamen 

Aliens, deportation, limitations, return from 
foreign voyage as new entry, 9 

Costs, exemption from requirement of bond 
or deposit, certiorari in Supreme Court, 





SUPREME COURT DECISIONS 


action under Jones Act as suit to “en- | ' 


force laws made for their health and 
safety,” 53. 


Death of, caused by shipowner’s negligent 


f Ss Ss | 
ailure to furnish medjcal care as death Supreme Court 


from personal injury, 
under Jones Act, 44. 
Injuries, venue, application of provisions 
of Jones Act to State court actions, 53. 
Search and seizure, warrants 


Dwelling, sufficiency of affidavit to show 
probable cause, 7. 3 
Execution, failure to execute within 10 days, 
extension of time by redating war- 
rant, 62. 
Shipping 
See also Aliens, Seamen, Towage. 


ability for death 


Loss of cargo destroyed by fire, exemption | 
| Towage 


of shipowner from liability under fire 
statute, unseaworthiness at time of saii- 
ing, warranty, effect of bill of lading, 76. 


Special assessments, park, as affecting power 
to construct fre station in, 56. 

Stare decisis, railroad rates, reparations, paz: 
ment prior to State commission’s find- 
ing of tnreasonableness, effect of prior 
decision construing statute, 42. 

States, congressional districts, ylidity of Re- 
districting Act, 25. 

Statutes 

See also Constitutional law; specific titles. 
Construction 

Administrative interpretation, 46. 

Punctuation, 16. 

Syntax, rules of, 46. ° 

Indefiniteness. 

Food and Drugs Act, provision permitting 
reasonable variations, 16. 

Interstate Commerce Act, authority of 
Commission to approve lease of other 
railroads in “public interest,” 11. 

Statutes of limitation 

Deportation of aliens, s¢e Aliens. 
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Federal income tax. Government's suit On 
bond to stay collection of taxes, 13. 


Supersedeas, entry of judgment on bond 
without notice to surety, 34. 


Appeal from State court, substantial Fed- 
eral question, validity, under equal pro- 
tection clause, of statute creating pre- 
sumption of negligence on part of ratl- 
road, 18. 

Certiorari, dismissal for delay in presenting 
Federal question, 34. 


Original jurisdiction, mandamus to compel 
district judge to issue bench warrant, 19 
Orig. 


Taxation, see Capital stock tax, Federal estate 
tax, Federal income tax. 


Damage for injuries to tug, spare boat doc- 
trine, effect of overtime use of other 
tugs, 36. 


Negligence of pilot, towage 
ity for, pilotage clause 
ten contracts as part 
validity of clause, 51. 


United States, recovery of 
ment of guaranteed 
road, 1. 


Urgent Deficiencies Act, right to raise qués- 
tion of breach by railroad as majority 
stockholder of other road of fiduciary 
relationship to minority stockholder in 
suit to set aside order of Interstate 
Commerce Commission, 11. 

Venue 

Patent infringement suit, counterclaim, 17. 

Seaman’s action for To. application of 
venue provisions of Jones Act to State 
court actions, 53. 


Vessels, see Seamen, Shipping, Towage. 
Warrants, see S@arch and seizure. 
Zoning, fire station, construction in park, 56. 


company’s liabil- 
of previous writ- 
of oral contract, 


alleged oferpay- 
income to rall- 
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